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TENANCIES FROM YEAR TO YEAR IN OHIO. 
[By N. Hzapineron. | 


A strange and embarrassing degree of uncertainty exists in the law 
of Ohio with regard to what, according to the common law, are called 
tenancies from year to year, from month to month, and the like, and 
with regard to the notice which is requisite in order to determine 
them. Not only is there an almost entire destitution of reported cases 
upon the subject, but also a great diversity in the opinions of the pro- 
fession. That such tenancies, whether recognized by law or not, are 
in practice generally known and adopted throughout the State, there 
can be no doubt; and this circumstance renders it the more desirable 
that the rights of the persons who are thus connected with each other, 
should be clearly ascertained and permanently settled, that they may 
mutually coincide and be protected in those rights. 

The common law of England presents on this head a long estab- 
lished and enlightened system, built up with the progress, and refined 
and perfected by the necessities of civilization. A general occupa- 
tion of land, that is, without any specific interest being granted therein, 
was originally considered as a holding at the will and pleasure of the 
landlord merely. It was afterwards adjudged, however, that an estate 
at will should be at the will of both parties, and that when determined 
by the lessor, the lessee should have the emblements; and the better 
opinion seems to have been, that if the latter had sown the land, he 
was entitled to remain in possession of it during the time the crop 
was ripening. Such tenancies still afforded great room for oppres- 
sion on the part of the landlord, and fraud on the part of the tenant, 
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by the capricious and unseasonable termination of the estate. The 
Courts therefore began to require that a reasonable notice of the de- 
termination of the willshould be given; and, from the obvious neces- 
sity which existed for certainty and uniformity in their decisions, this 
reasonable notice was at Jength settled to be a notice for six months, 
expiring at the period of the year at which the tenancy commenced. 
A general occupation is now construed to be a tenancy from year to 
year. This presumption may be controlled, however, when, from the 
manner of paying rent, or otherwise, it appears to be the intention of 
the parties that the holding shall be at shorter intervals, in which case 
the length of the notice is diminished, being a month’s notice, when 
the holding is from month to month, and a week’s notice when the 
holding is from week to week. It may likewise be overcome by the 
agreement of the parties, who may still create a strict tenancy at will, 
by appropriate words, although the Courts, if it can be done, will 
avoid such an interpretation of them. There is, moreover, a modern 
tenancy in the nature of a tenancy at will, and which is sometimes so 
called, though it is said to differ materially from the old tenancy of 
that name, where the party is in possession with the privity and con- 
sent of the owner, no tenancy having been expressly created, and there 
having been no act on the part of the latter from which a tenancy 
from year to year could be implied. 2 Chitty’s Black. 147, and notes 
7 & 8; Tillinghast’s Adams on Ejectment, ch. 5; 4 Kent’s Com. 111- 
115; Ellis v. Page, 2 Pick. 71, note. 

Not only have tenancies from year to year arisen by a liberality of 
construction out of what were originally estates at will, but they ex- 
ist by an extension of the principle to the cases coming within the 
operation of the statute of frauds, and may also be created by the ex- 
press agreement of the parties. The statute of frauds, 29 Car. 2,c. 
3, provides that all leases, estates, &c., created by parol, shall have 
the force and effect of leases at will only, except leases not exceeding 
the term of three years, whereupon the rent reserved shall amount 
unto two third parts at least of the full improved value of the thing 
demised. In interpreting this statute, it has been held, that what 
were estates at will at the time of its passage, have since become ten- 
ancies from year to year; and it has accordingly been determined that 
parol leases, void by the statute on account of their length, shall 
enure as tenancies from year to year, and that they are binding in 
all other respects. When this part of the law began to be settled, 
it became a common mode of leasing to demise lands to be held from 
year to year, or for a year, and afterwards from year to year. Ten- 
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ancies from year to year may originate therefore, either, 1. by the 
occupation of the premises without any certain estate being limited 
therein, which may have commenced either by the tenant having en- 
tered into possession without any definite interest being conveyed to 
him, or by his holding over after a previous estate, which he had, has 
expired, or become void, accompanied by the payment and the re- 
ceipt of rent, the leading circumstance from which such tenancies 
are implied, or by some other fact amounting to an acknowledgment 
of their existence by the landlord; 2. from a leasing by parol, in- 
consistent with the statute of frauds; 3. or by the agreement of the 
parties. The landlord, having once recognized the tenancy, cannot 
afterwards at his pleasure repudiate it, and deal with the tenant as a 
trespasser, but, in order to determine his estate, must give a regular 
notice to quit. 5 7. R. 471; 8 ib. 3; 2 Cow. 660; 8 ib. 226; 2 Pick. 
72,73; 7 H. Black. 97; 7 T. R. 83; 8 East. 165; 5 Esp. R. 173. 

The English law with reference to this subject, has in many of the 
States been fully adopted. In others, although allowed so far as the 
nature of the tenancy is concerned, the applicability of that portion 
of it, fixing the duration of the notice to quit, has been questioned; and 
to this extent it has been supplied by statutory provisions. 4 Kent, 
113. It is not known to have been rejected in any State where the 
common law has been admitted to be in force. And it might there- 
fore be said a priori to exist in Ohio, but that there is a shade of doubt 
how far and upon what principle the common law itself is binding 
within the State. 

The English colonists in America claimed the benefit and protection 
of the common law. It was said to be the birth-right of every Eng- 
lish subject—an inheritance of which he could not be deprived 
against his consent. They maintained and defended the doctrine 
which has become so fully established, that when an uninhabited 
country was discovered and planted by English subjects, all the Eng- 
lish laws then in being, adapted to their situation, were immediately 
there in force. Through the operation of this principle, the com- 
mon law has become the basis of the jurisprudence of every State in 
the Union of English origin. 1 Kent, 472, 3, and 473, notes a and 6; 
1 Story on the Censt. ch. 16. In many of them it is declared to be 
binding by constitutional or statutory provisions; but the necessity and 
efficacy of such enactments may well be questioned, and their pro- 
priety doubted, except when viewed as the offspring of an abundant 
caution, 

The State of Ohio has not been free from the influence of these 
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declaratory laws. By the second article of compact in the Ordinance 
of 1787, the benefit of judicial proceedings according to the course 
of the common law, was guarantied to the inhabitants of the terri- 
tory north west of the river Ohio. In 1795, the Governor and Judges 
published as a law of the Territory, a former statute of Virginia, 
adopting the common law and general statutes of England, up to the 
fourth year of the reign of James the First. 1 Chase’s Stat. 190. But 
it has been denied that this authority under the Ordinance extended 
thus far, hid. note; and this, in common with all the other Territorial 
laws, was repealed within the limits of Ohio when the State Govern- 
ment was organized, ibid. 517. A similar statute was passed, how- 
ever, in 1805, by the first Legislature which met under the Constitu- 
tion, ibid. 512; but it was annulled in less than a year by the second, 
ibid. 528, and has never since been revived. 

Under this state of things, the Supreme Court, (1 O. R, 243,) vir- 
tually acknowledged the obligation of the common law, without re- 
ferring to the legislation just spoken of; although they at the same 
time set up an exception to it upon the ground of want of adaptation 
to our circumstances. On the other hand, in 2 O. R. 339, the Court 
were divided in opinion whether the statute of uses had ever been in 
force in Ohio; and afterwards, in 7 ibid. Part 1, 275, they united in 
opinion, that, if ever in force, it became so by the statute of 1795, or of 
1805, and was repealed by that of 1806. In 1 O. R. 281, when sus- 
taining a rule of law, as to which they seem to have doubted whether 
it was a maxim of the common law, or was first introduced by the stat- 
ute of Westminster 2, they cite the act of 1795, and say, in either case 
this law established the principle among us, and it has been acted 
upon from the commencement of the administration of justice in the 
Territory. ) 

These cases seem to leave it uncertain whether the common law 
and general statutes of England have any existence in Ohio inde- 
pendently of the acts of 1795 and 1805, and whether, having been 
thereby declared to be binding, they continue in force since the latter 
have been repealed. If the former proposition be denied, it is diffi- 
cult to perceive in what manner the other can be maintained. When 
it is further considered that the case in 7 O. R. was decided upon the 
ground that our system of conveyancing had from the first been regu- 
lated by positive law, that the statute of uses, of the recognition of 
which no trace could be found, was in no way essential to it, the pre- 
ponderance of the above authorities will be perceived to be decidedly 
in favor of the obligation of the common law, aside from any statutory 
provisions. 
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But it is not the opinion of the Court in any particular case, that is 
to determine this question. Every page of our Reports, every day’s 
proceedings in any Court of Justice within the State, conveys indubi- 
table evidence that we live in the midst of the common law. It has 
formed the rule of decision in Ohio from the first organization of the 
judiciary in the North West Territory to the present time. That it has 
been established at the mere arbitrary discretion of the Judges, who 
are bound to follow it only so far as their previous decisions compel 
them, cannot for a moment be contended. It must then be binding 
as a system, resting upon the same principle which has given it vital- 
ity in other States; and, co-existing with the settlement of the Terri- 
tory, its obligation can neither be added to by legislative enactments, 
nor impaired by their repeal. 

The common law, therefore, unless controlled by statute, is binding 
in Ohio, except so far as it is inconsistent with our political institutions, 
or unsuited to our circumstances and state of society. ‘The applica- 
tion of this rule is(now entrusted to the judgment of the Courts; and 
whenever they have passed upon particular portions of it, either 
adopting or rejecting them, their determinations are authoritative, as 
in other cases. In inquiring, then, whether that part of the common 
law, creating and regulating tenancies from year to year, exists within 
the limits of the State, reference must be had to our statutes and ju- 
dicial decisions; and it is to be regarded as in force, if nothing is 
found in them excluding it, and by so much the more if the weight 
of authority is in its favor. 

The case of the Lessee of Spencer v. Marckle, 2 O. R. 263, will be first 
examined, of those which are supposed to negative the idea of tenan- 
cies from year to year in Ohio. The notice to quit, whereby such 
tenancies are determined, as it is known, constitutes one of their es- 
sential elements, having been the very agent by means of which they 
were introduced and established. ‘The above case is thought to de- 
stroy the common law doctrine of notice between landlord and ten- 
ant, and thereby to exclude tenancies from year to year from the 
the State. It gives rise to the consideration of a clause of our stat- 
ute law, which has been in force from an early period, and which de- 
clares that “no plaintiff shall proceed in ejectment to recover any 
lands or tenements against a casual ejector, without ten days’ previ- 
ous notice being given to the tenant in possession, if any there be.” 
Chase, 709, 965, 1270, 1681; Swan’s Stat. 662. This was an action 
of ejectment, and was submitted to the Court on the following agreed 
case. “ Jonathan Dayton, the ancestor of the lessors of the plaintiff, 
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contracted by parol to sell the land in question to defendant. The 
contract of sale contains no stipulation as to the possession, but de- 
fendant took possession, claiming to hold under said Dayton. For the 
purpose of this suit, it is admitted that the purchase money has been 
paid by defendant. No notice to quit was given previous to the com- 
mencement of this suit. If the Court shall be of opinion that the 
payment of the purchase money, and compliance with the said con- 
tract of sale, can be set up as a defence in this suit, or if the Court 
shall be of opinion that notice to quit was necessary, then the plaintiff 
is to become nonsuit—otherwise, judgment against defendant.” The 
Court first consider the question, whether an equity can be set up asa 
defence against the legal title in an action of ejectment, and decide 
that it cannot. They afterwards proceed to point out that this is not 
a case in which, according to general principles, a notice is requisite, 
and conclude by saying: “But it is not necessary to investigate this 
point with a view of showing that this case does not come within the 
class of cases in which notice has been held necessary by other Courts. 
The doctrine of notice to quit, as it is applied in actions of ejectment, 
depends on statutory provisions, and on rules of Court, which have 
often been changed, and differ materially in different tribunals, The 
only notice required by the laws of this State, is a notice of ten days 
to the tenant in possession before a plaintiff in ejectment can proceed 
to judgment against the casual ejector. This notice has been consid- 
ered as legally given by the service of the declaration with the com- 
mon notice attached ten days before the first day of the term to which 
it is returned. We have no rule requiring any other or different no- 
tice, and have never considered the rules adopted by the other Courts, 
or prescribed by the Legislatures of other States or countries, as ob- 
ligatory here. Judgment for the plaintiff.” 

In regard to this case, it will be observed, that although the defen- 
dant went into possession, claiming under Dayton, he claimed asa 
purchaser, and not as tenant; and there does not appear to have been 
any act upon the part of the latter, recognizing his right to the pos- 
session—any receipt of rent, or other circumstance from which a ten- 
ancy could have been implied. The Court therefore correctly held 
that he could not claim the benefit of a notice to quit. Having ac- 
quired no legal title under the contract, upon which he rested his de- 
fence, and having entered without the consent of Dayton, he was in a 
Court of law to be viewed in the same light as any other intruder, and 
was not entitled either by the common law, or any other known sys- 
tem, to a notice to quit before the proper remedy to eject him could 
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be applied. ‘The turning point of the case was, then, that the equi- 
table right of the defendant was no bar in an action of ejectment to 
a recovery upon a legal title; and the concluding remarks of the 
Court, to which so much importance has been attached, were entirely 
unnecessary to its determination. However much respect they are 
entitled to on account of their source, it certainly cannot be claimed 
that they have the weight of a binding authority. 

Admitting, however, that they go to the length of deciding, that un- 
der no circumstances where an action of ejectment may be brought, 
is a previous notice, other than that attached to the declaration, requi- 
site, the case of Maynard’s Lessee v. Cable, Wright’s R. 18, may be 
cited as establishing a directly contrary doctrine. Here the lessor of 
the plaintiff and the defendant agreed in writing to exchange certain 
lands; each was to make a deed to the other in six months, and each 
was to receive, and actually took possession under the agreement of 

_the land to be conveyed to him. The defendant was unable to exe- 
cute a deed on his part according to the contract, in consequence of 
certain infant co-heirs being jointly interested with him. No demand 
of a deed had been made, or notice given of ‘the recision of the con- 
tract by the lessor of the plaintiff however, nor any offer to restore 
the land of which he had obtained possession, when this action was 
brought to recover that held by the defendant. 

“ By the Court: The entry of the defendant was not tortious, but 
lawful. His covenant to convey is outstanding, and no means have 
been taken, by restoring the consideration or otherwise, to rescind or 
annul the contract. The filing a declaration in ejectment does not in 
our opinion rescind the contract. In this class of cases, some steps 
should be taken to determine the lawful possession of the defendant; 
some demand or notice should be given to the tenant before a suit is 
brought, and so are the authorities. 10 Johns. R. 335; 13 East. R. 
210; 9 Johns. 267; 7 T. R. 83.” 

This case is subsequent to that in 2 O. R., which was referred to 
and relied upon by the attorneys for the plaintiff. Although a Circuit 
decision, it was made by three of the Judges of the Supreme Court, 
whereas the other seems to have been decided by only two. The 
question of notice was the only point in the case, and was directly 
passed upon. It is, therefore, in point of authority at least, equal if 
not superior to Lessee of Spencer v. Marckle, and so far as they con- 
flict, may well be set off against it. 

But it is believed there is no inconsistency between them. The ac- 
tion of ejectment is commenced by the service of a declaration on 
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the tenant in possession, when there is one, with a notice attached 
thereto from the nominal plaintiff, requiring him to come in and be 
made defendant to the suit. This mode of informing the tenant in 
possession, and through him the real holder of the contested title, if 
not such himself, that the action has been instituted, is intended as a 
substitute for process in other cases. This notice is therefore given 
upon the supposition that the plaintiff has a cause of action; that 
his right of entry is complete; and is required in every action of 
ejectment, whether between landlord and tenant or not. Til. Ad. 
on Eject. 206, 229-30, 234-5. The notice to quit, on the other hand, 
is a distinct and entirely different notice. When necessary, its object 
is to determine the tenant or occupier’s title to the possession, whereby 
the right of entry of the landlord accrues. In its very nature it is 
preliminary to, and only available when it precedes the commence- 
ment of the action. And it only applies to the relation of landlord 
and tenant—although a demand in the nature of a notice must be 
made, where the defendant went into possession of the premises with 
the privity and consent of the owner, but under circumstances from 
which a tenancy would not arise It will be observed, moreover, that 
this notice is not in all cases to be given to the tenant in possession; 
for, where a tenant has underlet, it must still be given to the original 
lessee, although the declaration with the notice attached thereto, must 
be served upon the tenant actually in possession. Til. Ad. 104, 107, 
130; 2 Camp. 505; 3 Johns. 422; 13 ibid. 106. Of the above cases, 
one relates to the one kind of notice, and the other was decided with 
reference to the other kind of notice. The common notice in eject- 
ment being a matter of practice merely, is different in different forums. 
In England, except in a particular class of cases, provided for by a 
recent statute, it is prescribed by rules of the Courts, which may be 
varied at their convenience, and is regulated according to the locality 
of the premises. Til. Ad. 230, 231,276; 1 Tidd’s Prac. 524. The 
rules adopted there can therefore have no application here. In the 
United States, it varies in the several States, and in most of them is 
determined by statute. This was evidently the object of the statute be- 
fore cited, requiring ten days’ notice to the tenant in possession, before 
a recovery in ejectment against the casual ejector, which, in the very 
case from 2 O. R., now under consideration, was held to be satisfied 
by the common notice being served with the declaration ten days be- 
fore the term to which it is returned. With reference to this kind of 
notice then, and only with reference to it, could the Court with pro- 
priety say—“ we have never considered the rules adopted by other 
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Courts or prescribed by the Legislatures of other States or countries, 
as obligatory here; and it is believed there can be no doubt that it 
was only to this kind of notice, or at least to the necessity of any other 
notice in ejectment, where a right of entry already exists, that the at- 
tention of the Court was directed in that case. They first hold, that 
the plaintiff has a legal right to recover, and then inquire whether 
the defendant is chargeable with a notice of that fact.” “The general 
rule in England,” they say, “in relation to notice, seems to be this— 
that no person is bound by law to give notice to another, of that 
which such other may otherwise inform himself, except such notice 
be directed by act of Parliament. In ordinary cases, no notice is 
necessary to the person against whom there is a legal demand, before 
the commencement of a suit for the recovery of that demand, because 
he is bound to do his duty, and to take notice at his peril, that he will 
be held responsible for the omission of it.” This general rule with 
regard to notice was the only one examined or applied in the above 
case—a rule which extends alike to every form of action, and which, 
so far as proceedings in ejectment are concerned, supposes that there 
is already a right of entry, which is the very gist of the action—a rule 
which does not comprehend the notice between landlord and tenant, 
whereby the holding is determined, since that fact could not otherwise 
come within the knowledge of the party to whom it is given, and since, 
until it is given, the legal demand against the tenant is not complete. 
When the Court say, therefore, “it is not necessary to investigate this 
point with a view of showing that this case does not come within the 
class of cases in which notice has been held necessary by other Courts,” 
they are to be considered as referring not to the latter notice, but to 
the general rule with regard to notice, of which only they have previ- 
ously spoken. The expression, “the doctrine of notice to quit,” occur- 
ring in the next sentence, is the only one in the whole case which coun- 
tenances the idea that their remarks were intended to apply to the no- 
tice arising from the relation of landlord and tenant. The sentence it- 
self, “the doctrine of notice to quit, as it is applied in actions of eject- 
ment, depends upon statutory provisions, and on rules of Courts which 
have often been changed, and differs materially in different tribunals,” 
which is only true with regard to the common notice in ejectment, to 
the tenant in possession, is entirely inconsistent with any such conclu- 
sion;-and the expression, which was doubtless inadvertently used, can- 
not for a moment be permitted to countervail the whole bearing of the 
case. The Lessee of Spencer v. Marckle, then, does not conflict with 
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the opinion that the common law upon the subject of tenancies from 
year to year, and their incident of notice prevails in Ohio. 

The case in Wright’s Reports, although not directly sustaining that 
opinion, certainly favors it to its full extent. The defendant en- 
tered with the permission of the lessor of the plaintiff, but the agree- 
ment between them negatived the idea of a tenancy from year to 
year; and there were no circumstances, subsequent to the failure of 
the agreemeut, from which it could be implied. This was one of 
those quasi tenancies at will, before mentioned, which have sprung up 
with the law of tenancies from year to year. The strict tenant at will 
was not entitled to any notice to quit, or demand of possession before 
the commencement of an action of ejectment against him, the service 
of the declaration being considered sufficient notice of the determina- 
tion of the will. Caines’ Cases, 314; 2 Caines’ Rep. 174. It wasat first 
accordingly held, that in cases of this kind no notice was necessary. 
2 Taunt. 149; 6 Johns. 46: see also 7 Cow. 747. The more liberal 
rule has since been adopted, that inasmuch as the defendants therein 
have entered lawfully and by consent, some demand or notice is re- 
quisite to determine their lawful possession before an action of eject- 
ment can be brought. 13 East. 210; 6 Johns. 272; 9 ibid. 267; 10 
ibid. 335. This is the farthest point to which the doctrine of notice 
to quit has yet been carried, and to this point the above case has gone. 





CONSTITUTION MAKING AND MENDING. SPEECH OF MR. VALLAN- 
DIGHAM. 


Ir is boasted by many that the grand characteristic of our times is 
progress: and in nothing is this spirit more signally exemplified than 
in making and mending Constitutions. The latest experiment of this 
sort, we believe, was the Constitution prepared for the Territory of 
Wisconsin, which we learn has been rejected by the people by a ma- 
jority of nearly five thousand votes, 

In Ohio, the project of calling a Convention to amend our Consti- 
tution, has for several years been agitated; and we are among those 
who believe that it cannot much longer be delayed. The truth is, 
that the present Constitution is no more fitted to govern two millions 
of inhabitants, than is the garment of an infant tocover a man. But 
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while all admit this to be true, there are many who fear that the 
spirit of the age would result in making bad worse. We are not of 
this number. Our present Constitution was never submitted to the 
people for ratification; but a new one would be: and we have an- 
abiding faith in the ultimate right judgment of a majority of the peo- 
ple. Of one thing we feel sure, that the judiciary department could 
not be made worse; and this is the department with which this jour- 
nal is particularly concerned. But the immediate purpose of this ar- 
ticle is to avail ourselves of so much of a very able speech, delivered 
by Mr. Vatianvienam, during the last session of the General As- 
sembly, as relates to the defects of our present judiciary system. We 
commend the following extracts to the serious consideration of all who 
wish well to our great Commonwealth. 


“ ] begin with the judiciary. And first, as to the Supreme Court, 
the highest judicial tribunal in the State. 

“ This Court consists of but four Judges, any two of whom consti- 
tute a quorum, and are empowered to hold Courts. By consequence 
of this strange anomaly, no decision, in case of their disagreeing, can 
be had upon the Circuit. But besides this, it is manifest that four 
Judges, though more than enough in the early times of the State, 
when there was not a thousandth part of the litigation which presses 
now, in enormous mass, upon our Courts—indeed, prior to 1808, three 
only were appointed—are quite too few to dispose, even with the 
most summary haste, of a tithe of the business brought before them, 

“ Nor is this all. These selfsame Judges, by a provision growing 
out of local jealousies in the Convention of 1802, are required to hold 
the Supreme Court once a year in every county in the State. Now the 
number of these counties—and they are rapidly increasing—is eighty- 
two: so that these four Judges are required to hold no less than eighty- 
two several Courts, in each and every year—flying for that purpose 
over the vast territory of Ohio. The Supreme Court usually begins 
its sittings about the first of March, and closes about the first of De- 
cember, so that nine months only are allowed within which to deter- 
mine upon the innumerable judgments and decrees, which are, or ra- 
ther ought to be given in the immense mass of business depending 
before this Court. Within those nine months also, these Judges are 
compelled to traverse the entire eighty-two counties of the State, pass- 
ing over some two thousand or more miles of territory, holding eighty- 
two Courts, hearing, or pretending to hear, and deciding upon—still 
oftener continuing—the thousands of cases upon the docket, every 
one of which touches the property, the liberty, or the life even, of 
a citizen. To accomplish all this, requires powers of action and en- 
durance not vouchsafed to mortal man. This is positively the very 
worst part of the system. Only think, sir, of your Supreme Court, 
the last depository of the tremendous powers and responsibilities of 








396 Constitution-Making. 


the judiciary, turned into a flying express, and running a tilt against 
the wind on a trial of speed—to-day at Cleveland, on the lake, hang- 
ing a man by the neck till dead—to-morrow at Cincinnati, consigning 
some hapless wretch to the ignominy and horrors of the Penitentiary, 
or in ejecting an unlucky suitor in that great city from a homestead 
worth millions perhaps, on which he has spent the most valuable part 
of a life time! Nothing is equal te it—except it may be the military 
exploits of the great F’rederick, of whom it has been said, ‘ yesterday 
he was in the south, giving battle to the Austrian; to-day in Saxony, 
or Silesia; instantly he was ‘found to have traversed the Electorate, 
and was facing the Russian and the Swede, on his northern frontier. 
If you looked for his place on the map, before you had found it he had 
quitted it. He was always marching, flying, falling hack, wheeling, 
attacking, defending, surprizing, fighting every where, and fighting all 
the time.’ 

“ But Ihave not done yet with the defects. To avoid the conse- 
quences of a division among the Judges upon the Circuit, and to se- 
cure something like uniformity and weight to their decisions, the 
Legislature, some years ago, devised an annual session of all the 
Judges—to wit, four, at Columbus, to compose what is called a Court 
in Bank. Nothing could illustrate and enforce one half so well, the 
utter inefficiency of the system, as so paltry an expedient. The very 
evils to be remedied are but made more apparent and worse. Four 
Judges composing the Court, the same equality of division may arise, 
with this superadded evil, that two upon a side instead of one, stand 
arrayed against each other, while the unfortunate litigants, mean- 
time, after years of litigation, at the cost, perhaps, of half their for- 
iunes, are compelled at last, either to arbitrate their disputes, or to 
wait till the expiration of the term of service of one of the Judges, 
or perchance his death, or what is still less probable, his resignation 
—for * few die, and none resign’—may afford a chance for a rehear- 
ing of the cause, and another division of opinion to be terminated, or 
protracted it may be, after the same fashion. 

“Again: this Court convenes in the month of December. So 
that these same Judges, after nine long months of session as a Su- 
preme Court, and of fatigue and travel and mental harassment, ¢ in 
journeyings often, in weariness and painfulness and in watchings 
often,’ are hurried away in a whirlwind of judicial activity, to find 
themselves transformed suddenly into a Court in Bank, with one hun- 
dred and a half as many cases more, to sit just four weeks, for the 
purpose of revising their own decisions, made up in the hurry of their 
blood-stirring gallop through eighty-two counties in the course of nine 
months, ‘Thus, sir, after this long period of judicial reconnoitering, 
by this corps of flying artillery, the grand attack is ordered, and the 
whole citadel, outworks and all, of accumulated litigation, is to be 
carried by assault, in the space of four weeks. But seriously, Mr. 
Speaker, fatigued and exhausted by their labors beyond endurance, 
the Judges of the Supreme Court are convened at the very close 
of these labors, and without a moment’s respite, to begin the inves- 
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tigation of a hundred and fifty cases, enveloped amid a mass of 
written or printed arguments, whose number and bulk would al- 
most put the blush of inferiority upon the ponderous tomes of 
Thomas Aquinas, or any of the schoolmen. Now, I beg to know, 
sir, if it be within the limits of possibility to obtain, in such a con- 
dition of things, such decisions as alone become the oracles in the 
last resort of the law? Who, that has spent a moment in reflect- 
ing upon the nature and effect of judicial adjudications, but must 
know that they ought to be the work of leisure and deliberation, 
and pronounced upon a full knowledge only, of the law and the 
facts; since, if by an unjust decision, my property, my liberty, or 
my life is taken away, the consequences are none the less calami- 
tous to me than if they had been brought about by the arm of des- 
potism, or the power of the sword. But upon the Circuit, there is 
neither time nor opportunity for the acquisition of this knowledge; 
in Bank, the case is perhaps worse. 

“ But the evil is two-fold. The *law’s delay’ has long since passed 
into a by-word and a reproach upon Courts of Justice in other times 
and countries. Here it it is a matter of necessity, ordained in effect 
by the very Constitution of the State. Hitherto, sir, I have spoken as 
though the despatch of business by the Supreme Court, even without a 
becoming consideration were physically possible. But what is the 
fact?’ Between March and December, sometimes between April and 
December, as in the present year, this Court sits in eighty-two differ- 
ent counties, extending throughout the entire State. The number of 
cases on the docket in these counties, is estimated at about three 
thousand. Now the number of weeks the Court is usually in session 
is thirty-six, so that an average of just about two and a half days, on 
the Circuit, Sundays included, is allowed to each county. Hamilton 
alone requires four weeks; thirty-two only can remain to be distri- 
buted among the other eighty-one counties, and from these is to be 
deducted the time necessarily spent in travelling over so many hun- 
dred miles of territory. Now, sir, I ask in all earnestness, if it be in 
the nature of things, that the one twentieth part of the business before 
the Court, should be disposed of, even with the most headlong haste, 
in so short a space of tine? That man never lived—the Almighty 
never put — of action and endurance into breathing human 
clay—equal to the task. 

“ And now, sir, what is the result of all this, and how does it ac- 
cord with the rights of the citizen, and the intent of the Constitu- 
tion itself? That instrument never meant to interpose such a bar- 
rier between the citizen and his rights, Its preamble declares it to 
be ordained ‘in order to establish justice.” Again, says the bill of 
rights, ‘that the general, great and essential principles of liberty and 
free government may be recognized, and forever unalterably estab- 
lished, we declare: 

“¢Sec. 7. That all Courts shall be open, and every person, for an in- 
jury done him in his lands, goods, person or reputation, shall have 
remedy by due course of law, and right and justice administered 
without denial or delay.’ 
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“Such was the design of the Constitntion, and such the earnest 
and emphatic language in which that design was expressed. But how 
is it now carried out? *All Courts shall be open.’ True, there 
is no literal infringement of thisinjunction. Your Courts are open. 
The docket is there, and the Clerk to issue, and the Sheriff to serve 
your process. But the mockery is only the more galling. Open! 
ay, too open. But beware, unfortunate suitor, beware: there is no 
regress from this worse than Cretan labyrinth. The foot-prints 
around this den of the lion all point towards its entrance. 

“¢And every person, for an injury done him, shall have remedy,’ 
Could words more significant, be marshalled together in any lan- 
guage? But what is the effect of a practically contradictory pro- 
vision of the same instrument? Every person shall have remedy. 
Now does not every lawyer know that none but the more wealthy 
and influential can afford the now ‘ expensive luxury’ of protracted 
litigation? Take but a single example of daily occurrence. You 
commence suit in the Common Pleas at its April term. Your cause 
is just, but your adversary’s lawyer thinks he detects a flaw in the 
declaration. A demurrer is put in. The June term comes; bu- 
siness presses; law arguments can be heard only at the end of 
the term, and then in the hurry and confusion you either deem it 
unsafe to hazard your case, or the Court are unable to hearit. You 
suffer a continuance. November term arrives, and the demurrer is 
argued and overruled. Surely you will now have justice and rem- 
edy without further denial or delay. But stop: that remedy is to 
be by ‘due course of law,’ and the Courts will not dispose of two 
several issues in the same cause at the same term. Again contin- 
ued, is the mandate of the Judge. It is now April term, and the 
issue is made up, when lo, a material witness is suddenly found ab- 
sent by the defendant, beyond the process of the Court. What then? 
An affidavit, and vet another contmuance. Or worse—after wait- 
ing perhaps a whole fortnight with your witnesses, expecting the 
trial every hour, the Court is compelled to adjourn without reaching 
your case. A whole year is now already gone since you began suit, 
confident behind the constitutional shield againstdelay. But skilful 
legal tacticians have turned the flank of the Constitution. Dis- 
heartened and vexed almost beyond endurance, you yet make ano- 
ther effort,and the June term brings the consummation of your 
hopes. ‘Trial is had, and you have obtained a verdict. But a new 
trial is moved for: the Court hear the argument, and coolly pocket 
the motion, telling you in vulgar law Latin, curta vult advisare. In 
November the motion is overruled. But lo, a bill of exceptions has 
been provided by your adversary, and you are transported to the 
Supreme Court, that lazaar house of litigation, where ‘hope never 
comes, that comes toall.’? Well, sir, some time between the next 
March and December, the ‘angel visit’ of that august flying squad- 
ron, is announced, and you repair to the Court room just in time to 
find the Court adjourned, and on horseback to the next county. 
Another year revolves—the third since you applied for that remedy 
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which you thought to obtain without ‘denial or delay;’ and your 
case is heard. But, behold, the Judges disagree, and the case is re- 
served to Bank. The scales now fall from your eyes, and you find 
yourself involved in what you deem interminable litigation. It is 
too late, however, to retreat; and after one or two years more, or 
three it may be, you again obtain a tardy decision in your favor, 
and enter upon the enjoyment of your rights. But the end is not 
yet. Yours may have been a Chancery suit, and just at the moment 
you begin to sit down in repose from the fatigues of litigation, a bill 
of review is filed by your indomitable adversary: and after passing 
again through the same Courts, and the same tedious process of pro- 
crastination,—after five or six years more, an adverse decision is ob- 
tained against you; and, stripped at last of every thing, worried, 
exhausted, indignant, you give up in despair. Now I appeal to 
every lawyer to say whether the process I have described may not 
be passed through in almost every case, and whether it is not passed 
through in every fiercely litigated case brought into Court. 

“Such, Mr. Speaker, is the ‘due course of law’ by which ‘every 
person’ shall obtain remedy for an injury done to person, property, 
or reputation. Sir, I will not jstop to guage the dimensions of a 
a purse long enough and wide enough to support the enormous ex- 
pense of such litigation—to say nothing of the mental fatigue and ha- 
rassment, worse than any pecuniary consideration. 

“ But again: ‘Right and justice are to be administered without de- 
nial or delay.’ Sir, | have said enough already te satisfy every man 
that the practice of our Courts is but a solemn mockery of the Con- 
stitution, though the fault is in that instrument itself. Without de- 
nial or delay! Not so—a mockery, mere mockery, every word of 
it. What, no delay, when one, two, five, eight, twelve years even 
are exhausted in insupportably protracted litigation, the miserable 
litigant stretched meantime, upon the rack of mental torture, enough 
to divide soul and body? Call you that administering right and jus- 
tice without delay? 

“ But is there not a practical denial also? Ifthe delay and ex- 
pense, and mental harassment of a heavy and protracted lawsuit, 
are such as to drive suitors from our Courts, and compel them to 
forego the submission of their controversies to the Constitutional 
tribunals of the land, acquiescing rather in every species of injus- 
tice and oppression, how much better is their condition than if you 
were to wall up the doors of your Court rooms, or to forbid en- 
trance except to the favored few who are rich? The denial, the 
practical denial is just the same, and the ruinous results upon pub- 
lic faith and to private right, just as aggravated. Why, sir, it is of 
no moment to the suitor so far as it affects his life, or person, or 
property, or reputation, whether the injury be done him by open 
despotism, or though forbidden by the letter of the Constitution, yet 
compelled by the force of circumstances. The end alike of both 
is death, death to his rights. Rather, then, let us abolish the mere 
form of government, and go back to the first law of might, since 
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escaping thus the pretended benefits of political organization, we 
shall escape its burdens also. 

“ Having now pointed out briefly, the two great opposite evils of 
our system, namely, haste and delay, as exhibited in the Supreme 
Court, I pass to the Common Pleas. And here it need hardly be 
remarked, that not a few of the evils spoken of, flow necessarily 
from the organization of these Courts also. But I shall not weary 
the House with repetition; adding only, that to them in the first 
resort, is committed almost the entire mass of judicial business in 
the State, both at law and in Chancery; requiring therefore, in the 
Judges of these courts, an extent of ability and learning, and of anti- 
tude for the office of Judge, which it is given chiefly to the Mansfields, 
the Eldons, and the Marshalls of the profession, to boast of. The 
great fault, then, of the Common Pleas, consists in the Constitu- 
tional necessity for having not less than two Asscciate Judges for 
each Court. Usually there are three, and these are almost always 
men of no legal knowledge or education whatever—frequently of 
no knowledge or education at all, and who are rarely consulted 
upon law points, or if consulted, (and then only for form’s sake,) 
acquiesce readily in the opinion of the presiding Judge. 1 speak in 
general terms, for I have seen Associates now and then, whose 
natural dignity and good sense made them, in all but the forms and 
niceties of the law, an overmatch for the lawyer who had been 
elevated, unhappily, to a seat upon the bench. But these are ex- 
ceptions; and even if they were found in every Court, they could 
not make the system much the less defective. For of what use are 
these men, not learned in the law, except indeed in the mere for- 
mal business of probate and administration, or in the granting of 
licenses to keep tavern? At best, they are but an unnecessary 
encumbrance, and if erected into an Orphan’s Court, with the pow- 
ers now exercised chiefly by them in the Common Pleas, apart from 
the President Judge, might very easily and to much advantage be 
dispensed with. 

“T come now to the mode of election and tenure of office. That 
election is by the Legislature on joint ballot, and for the term of 
seven years. ‘To all this 1 am opposed. If you do not come back 
to the ancient method of Executive nominations, to be confirmed 
by the Senate, with a tenure for life, or during good behavior, a 
mode and tenure altogether adverse to the genius of our institu- 
tions, and tolerated in the Federal Constitution only because it is 
better to tolerate some evils there, than to run the hazard of evils 
far worse, by too frequent and great changes in an instrument, 
founded upon so tender and delicate a compact, and embracing so 
many and such varied conflicting interests—if, 1 say, you cannot 
come back to this, 1 see nothing to be gained by withholding the 
election of Judges from the people. The present system has no one 
advantage over the mode I speak of—a mode adopted long ago, 
without pollution to justice, or prejudice to the sacred and elevated 
character of the judiciary, in Mississippi, and more recently by 
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the new Constitutions of Louisiana, Texas, lowa, and New York. 
I admit that once I entertained and expressed apprehension for the 
purity and safety of the judiciary, in the event of popular elections. 
But my little experience and my observation of judicial appoint- 
ments within a few years past, (I may add, more recently,) have sat- 
isfied me that as good and better selections will be made by the peo- 
ple, than by this or any Legislature. Political connection with the 
party in the majority, is now and always has been made a prerequi- 
site in the candidate: for when, I beg to know, did a Whig Legis- 
lature elect Democrats to judgeships, or a Democratic Legislature 
elect Whigs? In elections by the people it could be no worse: and 
Ambos’s saloon would find fewer patrons then. 'The general principle 
surely is, that all elections ought to be by the people direct; and the 
case should be a strong one to justify a departure from the rule. 
J admit that the judiciary is by far the strongest, and that there are 
reasons peculiar to it, and not applicable to the other departments, 
in favor of the exception. But I repeat and insist, that unless you 
can secure the full benefit to be derived from a different method of 
appointment, it is both wrong and vain to abandon a general prin- 
ciple so vital, and so consonant with the spirit of our institutions. 
Give but a sufficient term of years to the tenure, and above all, 
fixing a minimum compensation liberal enough to secure the best 
virtues and talent of the bar, thus place the salary of the Judge be- 
yond the tampering of vulgar demagogues, and you have nothing to 
fear from a popular election. In these opinions, and in the convic- 
tion which forced them upon me, I am both honest and sincere. I 
do not know, indeed, that the mode of electing Judges just pointed 
out, would at this time meet the approbation of the people of this 
State, or even of a majority of this House. I think the people are 
with us. I know they will be, and that right speedily. But I entreat 
most earnestly that no man here vote against this bill because there 
might arise a diversity of opinion as to the particular provisions of 
the Constitution to be framed, and because he is afraid his views of 
political organization might not prevail in the Convention. Such 
diversity must of necessity exist; but the majority should govern: 
and, if the people to whom the Constitution would be submitted, 
approved, whose voice shall be lifted up in complaint?” 


Vor 1V.—No. 9. 51 
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ENGLISH COURT OF CHANCERY: DECEMBER 23, 1846. 


Brown v. Cooke. 


INJUNCTION—COPYRIGHT. 


[In addition to the intrinsic interest of this most recent English case on copyright, 
which we find in the April number of the London Law Journal Reports, we have 
this other reason for republishing it. We wish earnestly to call the attention of 
thinking men to the importance of so amending our law of copyright as to include 
Periodicals. So large a portion of our most effective literature is now in this shape, that 
we suppose there can hardly be two opinions upon the propriety of throwing around 
it the protection afforded ¢o all other literature. At any rate, there is the same rea- 
son for it hore that there is in Great Britain: and that our readers may see exactly 
what has been done there, the provision of the English statute will be found ina 


note. Eps.| 


Upon a motion for an injunction to restrain the sale ofa periodical containing articles 
copied from the plaintifls’ Gazette, it was held that the plaintiffs had not made out 
such a title tothe copyright in the articles as was required by the statute 5 & 6 
Vict. c. 45, since it appeared that although the editor was paid for sapplying the 
articles and other contributions upon the terms that all copyright in the Gazette 
and in all literary matters supplied thereto should belong to the plaintiffs, yet it 
was not stated that the contributors had been actually paid for their contributions, 
Injunction refused, with liberty to the plaintiffs to bring another action. 


Tuts was a motion for an injunction respecting the alleged in- 
fringement of a copyright. ‘The circumstances of the case were as 
follows: The plaintiffs were the firm of Messrs. Longman & Co., 
of Paternoster Row, who were the publishers and proprietors of a 
weekly periodical, called the London Medical Gazette, dedicated, for 
the most part, to subjects of medical and surgical science, and 
which was first produced in the year 1827. A new series of the 
work was commenced in the month of April, 1845, and one and 
the same person had continued editor from that period up to the 
date of these proceedings, under an agreement with the publishers, 
by which the editor was to receive, and under which he had re- 
ceived, a considerable yearly salary, in consideration of which he 
was to supply, and had supplied, all the articles, dissertations, and 
literary matters for the Gazette; all of which articles, dissertations, 
contributions, and literary matters, had been written by persons 
who had been paid for so doing, and who had supplied them to the 
Medical Gazette on the express terms that the copyright should be- 
long to and be the property of the plaintiff Brown and his partners. 
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The defendant was the printer and publisher of another weekly pe- 
riodical of the same description, entitled the Medical Times. The 
plaintiffs alleged that a great number of original articles, which had 
been expressly written for and had been published in the London 
Medical Gazette, and for which the respective authors had been paid 
and remunerated by the publishers of that periodical, had been 
copied from time to time into the Medical Times, and that the said ar- 
ticles and other matters so copied, had lately increased to a very 
material extent. The plaintifis had set out a number of articles 
and passages from articles which had been taken, with very slight 
alterations, from the plaintiffs’ work. The injunction now asked for 
was to.restrain the defendant, Michael Cooke, from selling or dis- 
posing of any numbers or parts of the Medical Times, containing 
any article, communication, matter or thing copied or taken from 
the London Medical Gazetie. ‘The defendant, in his affidavit, stated, 
that some of the authors of the articles which it was alleged he had 
pirated, had actually requested him to insert them in his journal, and 
in some instances had abridged them in the form in which they were 
inserted; that the abridgments were perfectly fair, for it appeared 
that more than 127 columns had been abridged into a tenth of that 
space; that, consequently, they were not such as the Court would 
restrain. 

Mr. Beruewy and Mr. Rensuaw, in support of the motion, con- 
tended, that the plaintiffs had a copyright in the articles published 
in the Medical Gazette, under the statute 5 & 6 Vict. c. 45, s. 18; * 
that the defendant had clearly infringed this copyright, by copying 
into his work a variety of articles first published by the plaintifis. 





* By section 18, it is enacted, “that when any publisher or other person shall, be- 
fore or at the time of the passing of this act, have projected, conducted, and carried 
on, or shall hereafter project, conduct, and carry on, or be the proprietor of any ency- 
clopedia, review, magazine, periodical work, or work published in a series of books 
or parts, or any book whatsoever, and shall have employed or shall employ any per- 
sons to compose the same, or any volumes, parts, essays, articles, or portions thereof, 
for publication in or as part of the same, and such work, volumes, parts, essays, arti- 
cles, or portions shall have been or shall hereafter be composed under such employ- 
ment, on the terms that the copyright therein shall belong to such proprietor, me sor 
tor, publisher, or conductor, and paid for by such proprietor, projector, publisher, 
or conductor, the copyright in every such encyclopedia, review, magazine, periodical 
work, and work pons as in a series of books or parts, and in every volume, part, 
essay, article, and portion so composed and paid for, shall be the property of such 


proprietor, projector, publisher, or other conductor, who shall enjoy the same rights 
as if he were the actual author thereof, and shall have such term of copyright therein 
as is given to the authors of books by this act; except only, that in the case of es- 
says, articles, or portions, forming part of, and first published in, reviews, magazines, 
or other periodical works of a like nature, after the term of twenty-eight years from 
the first publication thereof respectively, the right of publishing the same in a sepa- 
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In one number of the Medical Times, there was a portion of the pa- 
per set apart for such articles, to which the following heading was 
prefixed: ‘ These are the only articles of interest in the last three 
numbers of the Medical Gazette.” So that the defendant had not only 
taken what he considered to be the only articles of interest; but, by 
the above statement, he had depreciated what he actually copied. 
It was true that the consideration was paid, in the first instance, to 
the editor, by the proprietors, but the contributors were paid by the 
editor; so that would not prevent the plaintiffs from having a copy- 
right in the contributions. Jt was expressly stated in the defend- 
ant’s work, that the articles were copied from the plaintiffs’ Gazette ; 
and the plaintiffs, by their affidavit, set forth that the copyright was 
in them, and that the contributions had been paid for by them: whe- 
ther such payments were made to the editor or the contributors 
themselves, would make no difference. 

The following cases were cited for the plaintiffs: Rundell v. Murray, 
Jac. 311; Lewis v. Fullarton, 2 Beav. 6, s. c. 8 Law J. Rep. (n. s.) 
Chanc. 291; Butterworth v. Robinson, 5 Ves. 709; Dickens v. Lee, 8 
Jur. 183. 

Mr. Rotr and Mr. Fooks, for the defendant, contended that the 
plaintifls had no copyright in the articles published in the Medical 
Gazette. It was stated, upon the affidavit in support of the motion, 
that the editor was paid for the contributions; but, in fact, the arti- 
cles were written by a number of contributors, and there was no 
allegation that such contributions were paid for. The editor might 
have procured the articles from friends without payment, or he 
might have taken them from sources common to both; but, unless 
the plaintiffs could show that they had paid for such articles, they 
had no copyright in them under the statute. It was also contended 
that there had been only such copying from the plaintiffs’ work as 
was fair and usual in all literary publications: it was common for 
all journals to take from each other a portion of their contributions, 





rate form shall revert to the author for the remainder of the term given by this act: 

rovided always, that, during the term of twenty-eight years, the said proprietor, pro- 
jector, publisher, or conductor, shall not publish any such essay, article, or portion, 
separately or singly, without the consent previously obtained of the author thereof, or 
his assigns: provided also, that nothing herein contained shall alter or affect the 
right of any person who shall have been, or, who shali be, so employed as aforesaid, 
to publish any such his composition in a ae form, who, by any contract, express or 
implied, may have reserved, or may hereafter reserve to himself such right; but every 


author reserving, retaining, or having such right, shall be entitled to the copyright in 
such composition, when published in a separate form, according to this act, without 
prejudice to the right of such proprietor, projector, publisher, or conductor as afore- 
said.” 
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and if this injunction were granted, it would alter entirely the sys- 
tem upon which every periodical was conducted. 

The following cases were cited: Wilkins v. Aikin, 17 Ves. 422; 
Dodsley v. Kinnersley, Amb. 403; Trusler v. Murray, 1 East. 363, n.; 
Perceval v. Phipps, 2 Ves. & Bea. 19. 


The Vice Cuancetitor. I cannot but think, that before I inter- 
fere to stop this publication, the matter must be tried at law, and for 
this particular reason: when my attention was first called to the 
language of the plaintiffs’ affidavit, as contrasted with the language 
of the 18th section of the 5 ¢& 6 Vict. c. 45, I was struck with 
this, which has rankled in my mind, and consequently I studied the 
section, in order to see whether the thought that first struck me was 
such that I could remove, or whether it does not still operate, and 
whether eflect ought not to be given to it to this extent: that it ap- 
pears to me the plaintiffs have not by their affidavit sufficiently 
made out that sort of derivative copyright, which, under the act of 
Parliament, they might have obtained, and for aught I know, have 
obtained. Iwill state exactly how it occurs to me upon the 18th 
section. The object of the actof Parliament plainly was to give 
a new species of copyright in periodical works: by which I mean 
to have it once for all understood, a work that comes out from time 
to time, and is miscellaneous in its articles; and then the act says,— 
‘Be it enacted, that when any publisher or other person shall, be- 
fore or at the time of the passing of this act, have projected, con- 
ducted, and carried on, or shall hereafter project, conduct, and carry 
on, or be the proprietor of any encyclopzdia,”—and then follow sev- 
eral other words, in which a periodical work is found—* and shall 
have employed, or shall employ, any person to compose the same, 
or any volumes, parts, essays, articles, or portions thereof, for pub 
lication in, or as part of the same, and such work, volumes, parts, 
essays, articles, or portions, shall have been, or shall hereafter be, 
composed under such employment, on the terms that the copyright 
therein shall belong to such proprietor, projector, publisher, or con- 
ductor, and paid for.” Now it seems to me that there is an inaccu- 
racy in the language, and the only possible way of making it Eng- 
lish, would be, by referring the words “and paid for,” to the former 
words, “shall have been, or shall hereafter be composed,” &c—*‘the 
copyright in every such periodical work, published in a series of 
books or parts, and in every volume, part, essay, article, and por- 
tion so composed and paid for, shall be the property of such propri- 
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etor, projector, publisher, or other conductor, who shall enjoy the 
same rights as if he were the actual author thereof, and shall have 
such term of copyright therein as is given to the authors of books 
by this act.” The words are, “shall have been, or shall hereafter 
be, composed on the terms,” that is, that the publisher shall have em- 
ployed the person to compose on the terms that the copyright 
therein shall belong to such proprietor or publisher, and be paid for 
by such proprietor. ‘The copyright shall then belong to the pub- 
lisher who has employed the person to make the articles, and has 
paid him for them upon the terms that the copyright shall belong to 
the publisher. 

(Mr. Beruert. Your Honor will pardon me for a moment for 
saying that that construction would have this effect, that if I sent to 
the Quarterly an article written by me, which is paid for, it would - 
confer no copyright; because, according to the language of the act, 
there has been no antecedent employment of me.] 

The Vice Cuancettor. Iam not observing upon that, because 
I conceive that the payment is evidence of a thing at least tanta- 
mount to the employment. Iam not putting it in that way. 

[Mr. Rorr. I am sorry to interrupt your Honor: it was not with 
a view to any thing your Honor said, but what fell from Mr. Bethell. 
I wished to call the attention of the Court to some celebrated arti- 
cles of Mr. Macauley, which are now published in separate vol- 
umes, every one of which was written and paid for, and they all 
appeared in the Edinburgh Review.” ] 

The Vice Cuancettor. Iam now assuming what has been in 
my mind all along, that the meaning of the act of Parliament, as I 
understand the language of it, is this, that if the publisher of a peri- 
. odical work employs a person to write articles for him, and pays 
him for them upon the terms that the copyright shall be the proprie- 
tor’s—i. e., the proprietor of a periodical work—the proprietor shall 
have the copyright of the periodical work containing all the arti- 
cles, with certain subsequent limitations, upon which nothing turns 
as far as this case is concerned. 

Now, as I collect from the language of this affidavit, it represents 
this, that Messrs. Longman and their partners have been for a con- 
siderable time the publishers of this periodical work, which is 
called the Medical Gazette, and in the month of April, 1845, a new 
series was published, which is still continued. The affidavit repre- 
sents that the London Medical Gazette consists, to a considerable ex- 
tent, of original articles, &c., “written and composed particularly 
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and expressly for this book, and that the said London Medical Ga- 
zette has been from time to time written, composed and edited for 
me and my partners, by various persons who have been employed, 
paid, and remunerated by me and my partners for so doing.” 
Then it continues—“and I say that the present editor or the Lon- 
don Medical Gazette has been the editor thereof ever since the pub- 
lication of the new series,’”—that is, since April, 1845—“and that I 
and my partners have paid to the said present editor, during his 
employment as editor of the said London Medical Gazette, under an 
agreement to that effect, a considerable annual pecuniary salary; 
and that the said present editor, for the consideration er salary af- 
forded, has supplied, and still does supply, all the articles, disserta- 
tions, communications, and so on, and matters printed and published 
in the said London Medical Gazette, but upon the terms that all copy- 
right in the said London Medical Gazette, and in all communications, 
&c., shall belong to me and my partners.” 

Now, if the case had been meant to remain upon that statement, 
I should have put this construction upon the language of it, that 
ever since the month of April, 1845, the present editor has himself 
composed all the articles which are printed in the London Medical 
Gazetie; but, upon turning to subsequent pages, it is quite plain that 
that is not so. The present editor has been paid; but it appears 
that, whatever may have passed between him and the original com- 
posers, there is no allegation, as I understand it, that the original 
composers have been paid for the copyright in their compositions. 
And when I find a statement seriatim, of a variety of articles which 
have been composed by several gentlemen whose names follow, I 
have then this fact presented to me, that Messrs. Longman have not 
. dealt with them by payment, but have dealt in this way: that they 
have paid their editor, and whether the editor has paid those gen- 
tlemen who so composed, does not sufficiently appear upon this 
affidavit. The fact is, the affidavit is silent as to that; and if, there- 
fore, I find the fact to be, on the face of the affidavit, that A, B, and 
C have composed articles which, by reason of some dealing between 
them and the editor, who alone has been paid by Messrs. Longman, 
these articles have by the editor been inserted in this Medical Ga- 
zette, which is published by the plaintiffs, it appears to me, if that be 
the statement of the facts taken altogether, that then the Messrs. 
Longman have not entitled themselves to the copyright which is 
given under the terms of the 18th section, as the publishers of the 
periodical work, who pay the composer of each article inserted 
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therein upon the terms that the copyright shall belong to them as 
the publishers. 

Now it may be, and it is certainly very possible, consistently with 
what is here stated, that the matter has been overlooked, and that 
the substance of the case may be, that the editor himself has been 
employed as a sort of agent, in an honorary way, to deal with these 
gentlemen, who themselves composed the separate articles, and 
that he has paid them; and it may be true that the payment may 
have been in such a manner as that, in point of law, it ought to be 
taken as a payment made by Messrs. Longman; but my opinion is, 
that there is such an infirmity in the statement on this affidavit of 
the terms, which, according to the language of the 18th section, will 
vest the coyright in the publishers, that I do not think at present I 
am authorized to interfere, though it certainly does appear to me 
that there is some sort of case made out—I do not say now to what 
extent. It also appears to my mind, that it never can be said, ac- 
cording to the express language, and within the spirit of the 18th 
section, that if persons do become limited owners of the copyright 
in original compositions published by them in their periodical works, 
any other person who is the owner of a periodical work, has a right 
to take from them without stint, and to any extent: that cannot be 
the law: it appears to me it would be contrary to the express en- 
actment of the statute, and, at any rate, contrary to common hon- 
esty, and it rather appears to my mind, tocommon sense. But still 
my opinion is, that there is this infirmity about the mode of stating 
the title in the manner I have represented, that I think all I can do 
at present is to direct that the matter stand over, and that the 
plaintiffs be at liberty to bring such action as they may be advised, 
in the usual manner. 











SUPREME COURT OF MICHIGAN: JANUARY TERM, 1847. 
Paumer v. OAKLEY. 


[From S. T. Dovatass, Orica. REPORTER. | 
GUARDIAN—FEME COVERT—PURCHASER. 


Where a married woman unites with her sureties in a guardianship bond, the bond 
will be good, notwithstanding her incompetency to execute it. 


In conveying the real estate of her ward, under an order of Court, her husband need 
not join with her in the deed. 


Where citation is necessary before appointing a guardian, and none is shown, the 
proceedings are void, but such citation may be proved aliunde. 


Where the record of appointment stated the minor to be under fourteen, evidence 
will be received to show that he was in fact over fourteen: and if, by such show- 
ing, the appointing Court would have no jurisdiction, the purchaser of land sold 
by a guardian so appointed, would acquire no title. 


Tuis was an action of ejectment. 

H. T. Backus, H. N. Water and S. T. Dovenass, argued the 
case for the plaintiffs, and A. D. Frazer and James A. Vanpyke, 
for the defendants. 

Wuirrerte, J., delivered the opinion of the Court, of which the fol- 
lowing is an abstract. 

The statute R. S. 1827, p. 57, § 1, empowered Courts of Probate to 
appoint guardians for minors under fourteen years of age, “ taking 
sufficient security of all such guardians for the faithful discharge of 
their trust,” &c., and required that a new guardian should be ap- 
pointed by the Court, when the guardian chosen by a minor should 
be “unable to give sufficient security.” Sec. 5, p. 59, required the 
guardian to “ give bond to the Judge of Probate in a reasonable sum, 
with sufficient securities for the faithful discharge of the trust,” &c. 
Held not necessary that the bond should be executed by the guardian; 
but that a bond executed by a feme covert, appointed guardian, with 
securities, would be sufficient, even though she should be deemed 
incompetent to execute a bond, in consequence of the coverture. 

The giving of the bond was not, under this statute, a condition pre- 
cedent to the execution of the trust of guardian. 

Semble, that the incompetency of a feme covert to be guardian, 
which might exist if the statute were construed to require that the 
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guardian should execute the bond, would render a decree of the Pro- 
bate Court, appointing a married woman guardian, erroneous merely, 
but not void, and would not invalidate the title of a purchaser ata 
sale made by such guardian. 

Errors of law or fact will not render void the decree of a Court 
having jurisdiction. 

At common law, a feme covert was competent to be guardian: so, 
with the consent of her husband, she might execute the office of 
guardian under R. S, 1827, p. 57. 

The consent of the husband may be presumed from his joining with 
his wife in the bond for the faithful discharge of the trust of guar- 
dian. 

Semble, that where a feme covert takes upon herself the office of 
guardian during coverture, it will be presumed that it is with her hus- 
band’s assent, unless his dissent expressly appears. 

Sec. 1 of R. S. 1827, p. 57, limited to the cases therein particularly 
specified, the jurisdiction of Probate Courts over the appointment 
of guardians for minors, conferred in general terms by R, S. 1827, ‘p. 
55, § 1. 

The statute R. S. 1827,§ 1, empowered the Probate Court “to al- 
low of guardians that should be chosen by minors of fourteen ycars 
of age, and to appoint guardians for such as should be within or un- 
der that age,” and provided that “when any minor above the age 
of fourteen years, should be cited by the Judge of Probate to choose 
a guardian, and such minor should refuse or neglect to appear, or ap- 
pearing, should refuse to choose a guardian, or any guardian chosen 
by such minor should be unable to give sufficient security, or should 
refuse the trust, or when any minor above the age of fourteen years, 
should be without the territory, in every such case the Judge of Pro- 
bate should have the same power to appoint a guardian, as though 
such minor were under the age of fourteen years.” Held, that under 
this statute, the Court of Probate had no power to appoint a guar- 
dian for a minor above fourteen years of age, and within the terri- 
tory, without first citing him to appear and choose a guardian. 

Held, also, that a decree appointing a guardian for such minor, 
without citation, would not be irregular merely, but void, for want of 
jurisdiction over the person of the minor, and that a sale of real es- 
tate made by such guardian under license of the Probate Court, 
would not divest the title of the minor. 

And this, even though it appeared from the record, that the decree 
was made upon an application, representing that the minor was un- 
der fourteen years of age, as no ex parte representation could confer 
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jurisdiction in such a case, if, in fact, the minor was over fourteen 
years of age. 

But it seems, that if, upon a hearing after citation, the Court should 
find that the minor was under fourteen years of age, and appoint a 
guardian for him as such, the decree would be valid until reversed, 
even though he was over that age—the Court having jurisdiction over 
the subject matter, and having acquired jurisdiction over the person 
of the minor by the citation. 

No judgment or decree affecting persons or property will be valid, 
unless such notice, actual or constructive, as may be required, be 
given to those whose rights are to be affected. 

Ejectment against a defendant claiming title under the purchaser at 
a sale made by the plaintiff’s guardian, under license of the Probate 
Court. The record of the decree appointing the guardian, showed 
that it was made upon application to the Court, representing the plain- 
tiff to have been, at the time, a minor under fourteen years,of age, 
but it did not appear therefrom that the citation necessary under the 
statute R. S. 1827, p. 57, § 1, to empower the Court to appoint the 
guardian for a minor above the age of fourteen years, and within the 
territory, had been issued or served. Held, that evidence, showing 
that at the time the decree was made, the plaintiff was over fourteen 
years of age, and that the Court had therefore no jurisdiction to ap- 
point the guardian, was admissible. 

Semble, that in support of such decree, evidence would be admissi- 
ble to show that the minor was in fact cited to appear and choose a 
guardian, and that the Court therefore had jurisdiction. 

Held, also, that such decree was valid until impeached by evidence 
aliunde, showing a want of jurisdiction, although the record did not 
show any formal finding of the fact that the plaintiff was at the time 
under fourteen years of age. It would be intended that the Probate 
Court had sufficient evidence of this fact on which to found the decree. 

A feme covert who is guardian, can convey the real estate of her 
ward without her husband joining in the deed. 

Non-compliance by a guardian with the requirements of the statute, 
relative to the bond to be executed, and the notice to be given, pre- 
vious to the sale of the real estate of the ward, under license of the 
Probate Court, will not invalidate the title of a bona fide purchaser 
at the sale. 
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CIRCUIT COURT OF UNITED STATES, DISTRICT OF OHIO: APRIL, 1847: 
BEFORE JUDGE McLEAN, AT CHAMBERS. 


James G. Winson v. Jonn H. Sroitrey. * 


[From tHe Nores or Mr. Justice McLean. ]} 
CHANCERY PRACTICE—PATENT—LICENSE—ABANDONMENT. 


Where a bill is filed to enjoin the defendant from running a machine, in violation of 
the right of the assignee of the patent, and the defendant sets up a license, which 
the complainant alleges has been abandoned, but no such statement is made in 
the bill, proof of abandonment cannot be received. 


In Chancery, as at Law, the foundation for the evidence must be laid in the plead- 


ings. 
To admit evidence of abandonment, the bill must be amended, as a special replica- 
tion, under the rules of practice, is not permitted. 


Where one, licensed to run a patented machine, sells such machine, the license to 
run does not necessarily pass with such machine. 


Messrs. Tretrorp and Norton, for complainant; Messrs. WALKER 
and Fox for defendant. 

Opinion of Judge McLean: 

The complainant in his bill represents that he is the assignee of 
Woodworth’s patented planing machine, renewed and afterwards cor- 
rected by the administrator; that, being in the enjoyment of this 
valuable patent, in the county of Hamilton and elsewhere, about the 
month of June, 1846, the defendant, without any legal grant or li- 
cense, did begin to make, use, and vend to others to be used, the ma- 
chine aforesaid, and so continues, in violation of the complainant’s 
rights; and he prays for an injunction and for general relief. 

In his answer the defendant admits the emanatiom, extension, surren- 
der, and renewal of the patent, but requires proof of the complain- 
ant’s title. He admits that he is running one of Woodworth’s ma- 
chines, under a license from Brooks & Morris, the former owners 
of the right now asserted by the complainant; and he avers that he 
has performed all the conditions on his part, to be performed by the 
contract of license, except the payment of the money weekly, which 
he offered to pay frequently, but which was refused by Brooks & 





* This case in another aspect was presented in the preceding number, page 371. 
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Morris, and afterwards by the complainant; that he is now ready to 
pay the same as the Court shall direct; and the defendant alleges that 
the complainant in several particulars has violated the contract. 

Certain affidavits were read to support the bill, and others in sup- 
port of the answer. 

The complainant does not controvert the license set up in the an- 
swer, but he insists that the defendant has failed to comply with the 
conditions on which it was granted, and was to be continued; that, 
being bound to keep the machine running,and agreeing that a sus- 
pension for two weeks should be considered as an abandonment of the 
the license, he sold the machine, and suspended the use of it more 
than three months; that the sale of the machine was in itself an aban- 
donment of the license, as the license was limited to the use of one of 
the two machines owned by the defendant, at the time of the con- 
tract, both of which he has since sold; and it is contended that the 
sale of the machine for use, conveyed to the purchaser impliedly, if 
not expressly, his right to run it. 

The defendant objects to the ground of abandonment assumed by 
the complainant, as there is no such issue made by the pleadings, and 
contends that the complainant must be limited to the case made in 
the bill. 

In Chancery, as at Law, the proof must correspond with the alle- 
gations in the pleadings. But the complainant insists that he may 
show an abandonment of the license, which, if established, would be 
equivalent to no license, and that this would support the allegation of 
the bill, that the defendant is running the machine without authority. 

The bill charges the defendant with using the machine without au- 
thority; but the defendant denies this, and sets up a license on cer- 
tain conditions, all of which he alleges have been performed on his 
part. ‘The genuineness of this instrument is not denied, but the com- 
plainant alleges that the contract of license has become void and inop- 
erative by reason of certain acts of the defendant; but what these 
acts are, does not appear in the pleadings. At law, there can be no 
doubt that this state of facts would require the plaintiff to plead over 
and allege the acts of the defendant, by which the license had been 
abandoned. The issue, whether of law or fact, would be thus made. 
But, without a proper plea, giving notice to the defendant, the facts 
could not be proved. A replication to the plea, merely traversing 
the license, would not lay a foundation for evidence of abandonment; 
and the same rule governs in chancery. 

The 45th rule of chancery practice declares, that “no special re- 
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plication to any answer shall be filed. But if any matter alleged in 
the answer shall make it necessary for the plaintiff to amend his bill, 
he may have leave to amend the same.” 

As a special replication is not allowed, the question of abandon- 
ment can only be brought before the Court by an amendment of the 
bill. 

The license, on the conditions stated, gives to the defendant “ the 
right of running either of his two machines, provided he does not run 
more than one of them at the same time.” Asa reference is made 
in the contract to the two machines owned by the defendant at the 
time, it is contended that the license cannot be construed to extend 
to any other machine. 

The license was the result of a compromise between the defendant, 
who had one of two of Woodworth’s machines in operation, and 
Brooks and Morris, in whom the exclusive right to run those ma- 
chines in the county of Hamilton was vested; and being in possession 
of two planing machines, the right to run either was given to the de- 
fendant. Does this right extend to any other similar machine? Sup- 
pose both of these machines had been destroyed by fire, or in any 
other manner, could not the defendant have purchased another ma- 
chine, and used it under his license? This, it is believed, is not de- 
nied by the complainant. But it is alleged that the defendant sold 
both of his machines, and having done so, he had no right to pur- 
chase another. Now the right to use the machine cannot be made 
to depend upon the illegality of the sale of the two machines, or the 
purchase of another. Whether the sale was an abandonment of the 
license, cannot be now considered, as there is no such averment in 
the bill: and if the purchase of another machine, or the sale of the 
two, as stated, be a violation of the rights of the complainant, it is 
not a matter within the license, and cannot be made to operate either 
for or against it. 

The contract authorized the defendant to run one of Woodworth’s 
planing machines, and the reference to the two machines then owned 
by the defendant, seems to have been made with the view to give 
the right to use either, but not both at the same time. Such a license 
will always be construed to run a machine, unless in express terms it 
be limited to the identical machine referred to. There is no such 
limitation in the license to the defendant. 

Whether there was a transfer of the right under the license, on 
the sale of one or both of the machines by the defendant, cannot be 
examined, as there is no such allegation in the bill. The sale of a 
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machine does not necessarily carry the right in this case, as it may 
have been made to a person who had, or expected to obtain a license. 
A sale by the patentee of the machine does give an implied right to 
use it, as such right is exclusively vested in him and such persons as 
may have received it from him. But this inference docs not neces- 
sarily follow, where the sale of a machine is made by a person who 
has no exclusive right, but a license merely of use. So that, in this 
latter case, the extent of the transfer must depend upon the facts and 
circumstances proved. That such a right, being property, may be 
equitably conveyed, is admitted. 

As the main, if not the only object of the bill, is to enjoin the de- 
fendant from running the machine he now has, which object can only 
be reached by showing an abandonment of the license, it is not 
deemed necessary to enquire whether there is a case made to enjoin 
the defendant from constructing or vending the inachine. 





THE DECISIONS OF THE COURT IN BANK, 1846-7. 


[By Wm. M. Corry.] 


[We deem it proper to say that we do not concur with the writer of the following 
article in all his opinions, nor do we entirely sympathise with him in the excited feel- 
ings evinced by the very strong expressions occasionally used. But we know him to be 
a sincere and earnest man, and abundantly able to bear all the responsibility resulting 
from a free expression of his opinions; and hence we have felt no hesitation in opening 
our pages to his strictures. We shall take another occasion to express our own sen- 
timents respecting this volume of Reports. Eps.] 


Messrs. Eprrors: With your leave I will review in the Law 
Journal some of the decisions of our Supreme Court, just published 
in the fifteenth volume of Ohio Reports. This large volume is preg- 
nant with manifest and momentous evil, as well to the legal pro- 
fession as to the whole community. It is the most effectual at- 
tempt of our day to reduce the science of law to chaos, and suc- 
cessfully disturb the foundations of every species of right, espe- 
cially that right fundamental to all others—the sacred right to pro- 
perty. 

Of course it will not be in the power of any man to present even 
the prominent errors of all the cases; nor is it necessary. A few 
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examples will suffice to show the indifference of our highest Court 
to law and equity, and its scorn of the Constitution. 

The effort to make an end of established principles must eventu- 
ally fail altogether. The sic volo sic jubeo of any set of men, when 
supreme, is a despotism only permanent in the darkest retreats of 
ignorance. In a country otherwise free, and worthy of freedom, it 
is the phrenzy preceding dissolution of the usurping authority. 
Consequently we perceive that there has been a great internal strug- 
gle in the Supreme Court during the very last session, which has 
been apparently so triumphant over reason and justice. Its de- 
cisions are not now unanimous: dissenting opinions accompany one 
fourth of all the decisions probably, and at least one half of the most 
important. It should be mentioned that nearly every one of the 
worst features of the present volume are the opinions of a divided 
Court. Judge Read, because he is the youngest man on the bench, 
has, to his exceeding honor, refused to concur in the widest breaches 
made by the Court, and has expressed his dissent from them, by 
arguments which are elaborate and unanswerable. It is impossible to 
compare the opinions of the majority and of the dissentient together, 
without seeing the great superiority of the latter. No prophet is re- 
quired to predict that the profession first, and consequently the Court 
itself, will speedily recognize all his dissenting opinions in this volume 
as the undoubted law of the land. Of these opinions, and those 
also which he delivered as the organ of the Court, we will have oc- 
casion hereafter to speak, and chiefly in their praise. 

Next month the case which I shall examine will be The City of 
Cincinnati v. Peter Bryson, 15 O. R. 625, known as “the Draymen’s 
case.” For the present I offer you, as a specimen of the volume, a 


Review of Lessee of Heighway v. Pendleton, ct al. 

This is one of the worst majority decisions, and happens to be 
the last case printed in the book. ‘The last sentence therefore on 
its pages, from the pen of the dissenting Judge (Read) is ominous | 
of the general contents of the volume. To abbreviate his language, 
this decision of the other Judges presents the sad spectacle of one 
who has been deprived of her estate without ever having had a day 
in Court. The decision was prepared and pronounced by the late 
C. Judge Wood, and marks the termination of his judicial career. 


The material facts of the case are stated in the dissenting opinion, 
from which the following recital is principally condensed. They 


are briefly these: 
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John Mercer, on 10th June, 1796, mortgaged to Jesse Hunt and 
Abijah Hunt, lot 201, in this city, and outlot 29, outlot 28, and a 
fraction of three acres north of 29, to secure $700. 

John Mercer, on 10th February, 1798, executed another deed to 
the same parties, purporting to be a mortgage of inlot 409, outlots 
29, 28, and the fraction, to secure $302. This instrument was not 
acknowledged, and had but one witness. 

John Mercer died in the year 1806, leaving an only daughter, (the 
lessor of plaintiff,) his heir at law. She married John Heighway in 
1812, and he died in 1828. She is yet his widow. 

The mortgagees, the Hunts, in the year 1808, caused two (so called) 
writs of sci. fa» on their mortgages to be issued against Susan 
Mercer, the widow and the administratrix of John Mercer; but the 
writ on the alleged mortgage of 1798 had no seal. Two judgments 
were rendered by default, condemning the administratrix to pay the 
respective sums of $1232.58 and $473. Writs of execution were 
issued, commanding the sheriff to levy upon all the lands and goods 
which were of John Mercer. The sheriff accordingly levied upon the 
first mortgage judgment for $1232.58, part of the property included 
in the first mortgage, viz. inlot 201, and outlot 28, and sold them for 
$400. The sheriff, under the other judgment for $473, returned that 
he had levied on inlot 409; 29, the fraction, and on outlot eight (8), 
and sold them for $200. The sheriff made a deed to Jesse Hunt, dated 
5th November, 1811, which is set up as a conveyance under these 
judgments and executions. The deed was not acknowledged in open 
Court, but was acknowledged before a Justice of the Peace. It was 
attested thus, “ Sealed and delivered,” only. It recites a judgment 
rendered by the Court of Common Pleas, December term, 1810—not 
two judgments rendered at April term, 1808. 

The widow and administratrix, Mrs. Mercer, claimed that the pur- 
chase had been made for her benefit by Jesse Hunt, as he declared at 
the sheriff’s sale, but which he denied. The dispute was compromised 
in 1815, by Mr. Hunt’s taking part of the property, and Mrs. Mercer 
the remainder, Her daughter, Mrs. Heighway, with her husband, 
executed a conveyance to Mr. Hunt of the property now sought to be 
recovered: but there was no separate examination of Mrs. Heighway, 
and the deed consequently only carried her husband’s life estate. At 
the execution and delivery of the conveyance to Jesse Hunt in 1815, 
he took possession, and the defendants claim under him. A credit 
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was given on the mortgages in consideration of this conveyance; and 
the balance of the mortgage claims were discharged in 1827 by the 
conveyance of a lot, when Jesse Hunt executed and delivered a re- 
lease, under seal, of all further claims on the estate of John Mercer. 

In this action of ejectment, Mrs. Heighway, having shown her title 
by descent, and the defendants produced the grounds they rely on to 
protect their possession, objects to their sufficiency as follows: 

She denies that the compromise deed of 1815 binds her at all. 

She denies that the sci. fa. proceedings against her mother, as ad- 
ministratrix of John Mercer, are of any effect against herself, as she 
was not a party. 

She denies that the morigages are any answer to her action, be- 
cause they have been paid, released, and for other reasons cannot be 
set up by the defendants, 

Besides these three great points of defence, there are others of 
smaller moment which will appear more or less conspicuously as we 
proceed. 


1. As to the insufficiency of the compromise deed. The decision 
pro forma, recognized the insufficiency of the compromise deed, and 
therefore supported plaintiff’s first objection. 

2. As to the invalidity of the judicial proceedings. 


It appeared from the judicial proceedings relied on by defendants, 
that the plaintiffs’ lessor never had her day in Court. The Court hold 
it to have been unnecessary in sci fa. proceedings, to serve process on 
the heir. But the law of 1795, adopted by the Governor and Judges, 
(Chase 138,) requires the writ to be issued “against the mortgagor, 
or mortgagors, his, her, or their heirs, executors, or administrators ;” 
and the law applied to mortgages made before as well as after its 
adoption. In 1807 it was enacted, (Chase 559,) “ that money se- 
cured by mortgage prior to that act, should be recoverable in the 
same manner that money secured by mortgages was made recover- 
able by the laws in force at the time such mortgages were executed.” 

The suits against Mrs. Mercer were commenced in 1808, and the 
mortgages were made in 1796 and 1798, so that the writs of sci. fa. 
were issued under the law of 1795. 

The argument for the plaintiff was as follows: 

The Governor and Judges could not adopt a law enacting that the 
owner of land mortgaged before such adoption, should be deprived of 
his estate by a judicial proceeding against another person. That 
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would not be “a judicial proceeding according to the course of the 
common law,” within the meaning of the Ordinance, art. 2; for in 
such proceedings, the party to be affected has his day in Court. 
Where mortgaged lands descended to the heir in the year 1806, 
when there was no Jaw in force authorizing the summary seizure 
and sale thereof, the Legislature could not afterwards enact that 
the estate should be divested by means of (so called) judicial pro- 
ceedings carried on between third persons. But the Legislature 
might declare the effect of mortgage deeds to be made in future, and 
authorize a foreclosure without notice to the mortgagor. 

The Governor and Judges did not adopt any such law in the sci. 
fa. act of 1795, on any true construction of that act: 

Because an act should not be construed so as to give it a retro- 
spective operation when that can be avoided: 

Because an act should not be construed in such a way as to make 
it unconstitutional, if it will reasonably admit of a contrary inter- 
pretation: 

Because, if the words of a statute are ambiguous, that construc- 
tion should be put upon them which will make the statute conform- 
able to legal principles, and preserve existing rights: 

Because the Jaw adopted by the Governor and Judges of the N. 
W. Territory, provided for the satisfaction of mortgages ‘heretofore 
as well as thereafter made. It also required process by writ of sci fa. 
against “ the mortgagor, or mortgagors, his, her, or their heirs, ex- 
ecutors, or administrators, that he or they be or appear,” &c. 

The proper construction of this law is, that the writ of sci. fa. 
is to go either against the heir, executor, or administrator of the 
mortgagor, according to the nature of the estate mortgaged: if the 
land be freehold, the writ must go against the owner (the heir); if it 
be leasehold, it must go against the executor or administrator, he 
being the legal owner. ‘The law should not be construed to mean 
that the mortgagee may cause the process to be issued against either 
the heir, executor or administrator, according to his own mere whim 
and caprice, without any regard to the tenure and ownership of the 
property mortgaged. ‘This latter construction would violate the 
rules above stated, and would make the rule unconstitutional when 
applied to mortgages executed before its adoption. 

The subsequent sci. fa. act of 1810, was an act similar in other 
respects, but prospective only in its operation, authorizing the ren- 
dition of a judgment affecting the personal estate in the hands of the 
executor (as a debt of record) as well as the mortgaged lands belong- 
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ing to the heir; and it has been held, (8 O. R. 45,) that the citation 
of either party was a compliance with the law. 

C. Judge Wood did not notice these propositions, but merely re- 
ferred to Bickerstaff v. Loveland, 8 O. R. 45, as a decision of the ques- 
tion. So far as that case is applicable, it is in favor of the plaintiff, 
for the Court say, page 45: “As a general rule, none but parties 
and privies are bound by a judgment. And upon ordinary judg- 
ments against personal representatives, the lands of decedents can- 
not be seized in execution. Still there can be no doubt that it would 
be competent for the Legislature to change the rule of law.” And speak- 
ing of the statute of 1810, the Court say: “Generally, where a 
suit is authorized by statute to be commenced against the ¢ heirs, ex- 
ecutors, or administrators’ of a deceased person, we should conclude 
that the swit must be brought against the one or the other, according to 
the nature of the particular cause of action. If it was one in which 
the heirs were bound, or had a peculiar interest, the suit should be 
brought against them—otherwise against the executor or administra- 
tor. Jf, however, we are to adopt this principle in the construction of 
this statute, no difficulty would be removed.” 


3. As to the right of the defendants to the protection of the 
mortgages, C. Judge Wood held, that the mortgages constituted a 
defence; that the mortgage title did not go as an incident to the 
' debt to the executor or administrator, but passed to the heir: and 
yet it is the Jaw in Ohio that a simple transfer of the debt leaves 
no estate in the mortgagee. Ifa transfer by the mortgagee has that 
effect, why does not a transfer of the debt by operation of law pass 
the mortgagee’s title as lien-holder or pledgee? 

This proposition, however, does not affect the present case, be- 
cause the mortgages were fully satisfied, legally and equitably; and 
moreover, a deed of release of all claims on Mercer’s estate was 
duly executed. CO. Judge Wood held, that the release was not bind- 
ing, because it was given partly in consideration of the defective 
conveyance of 1815, A deed of release is always binding at law, 
unless obtained by fraud or duress. If given under a mistaken sup- 
position that some claims have been satisfied, the remedy is in 
equity. But there was no such mistake in the present case. As al- 
ready shown, credit for a part of the mortgage money was given in 
the compromise of 1815, and under that compromise valuable lands 
belonging to Mrs. Heighway were taken from her, and legally held 
by Jesse Hunt until the death of Mr. Heighway in 1828. The rents 








Decisions of Court in Bank. 421 


and profits during that period, of which Mrs. H. was so deprived, 
were quite to the amount credited on the mortgage, and the balance 
was satisfied by a conveyance of two acres on Vine street, in Cin- 
cinnati. 

Plaintiff’s propositions on this point were as follows: 

1. Payment or satisfaction of the debt destroys the mortgage. 

2. An agreement to give credit on a mortgage founded on a suf- 
ficient legal consideration, reduces the mortgage lien pro tanto. 

3. The fact that the consideration received was of less value than 
supposed, will not prevent this, especially if the consideration can- 
not be restored; and more especially, if possible, where the considera- 
tion received exceeds in value the amount credited. Fowler v. 
Shearer, 7 Mass. 19. 

C. Judge Wood takes no notice of this reasoning, but assumes that 
Jesse Hunt had a good right to be repaid to the amount credited 
in 1815—thus treating the life estate of Mr. Heighway, enjoyed 
bv him under the conveyance of that date, as nothing. 

Besides the three great objections to the defences before described, 
various others were made to the defendants’ testimony, which were 
most singularly treated by the Court. One specimen of this kind of 
adjudication on each of the two main branches of the defence, will 
be sufficient. Both of the specimens vividly illustrate the Chief 
Judge’s opinions on the subject of deeds. 

When the mortgages alleged to be outstanding were produced on 
the trial on Circuit, plaintiff objected to the alleged mortgage of 
1798, because it was neither acknowledged nor attested according to 
law. After argument, C. Judge Wood held, that up to the year 
1818, deeds were valid in Ohio without attesting witnesses or ac- 
knowledgments. This is opposed to all the reported decisions, and 
it is not repeated in the opinion now under consideration. Ano- 
ther idea, quite as unfounded, is put forward to serve the same pur- 
pose, viz., that the administratrix could release the mortgagor’s 
equity of redemption: and, as that may be so, therefore, if she suf- 
fer a default on sci. fa., the mortgagor’s land is gone, even although 
the mortgage passed no legal estate. She might have defeated the 
sci. fa. proceedings on the mortgage of 1798; but then she did not 
contest the legality of it; and it makes no difference whether there 
were a valid mortgage or not. Of course this sort of reasoning 
could only go one step further; and consequently it was held, that 
although the heir be no party to a sci. fa., on a pretended mortgage 
of his lands, he is bound by a judgment affirming its existence, and 
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ordering a sale of the premises. This part of the opinion also treats 
the objection erroneously to be that the mortgage of 1798 was not 
attested. The objection was that it was not acknowledged nor at- 
tested. The plaintiff’s oral and printed argument, of which the 
chief Judge took no notice, was as follows: 

“The rights of persons, not parties to judicial proceedings, can- 
not be destroyed, where the jurisdictional facts do not exist—espe- 
cially if the plaintiff in the proceedings be the purchaser at the 
sale. ‘Therefore, when a judgment has been obtained by default, 
in a suit against an administrator, and is produced in evidence 
against the owner of freehold land, as a judgment on a mortgage, 
under an act authorizing summary proceedings on mortgages; in 
such case, if no mortgage existed, such judgment is void. If there 
be no record of the proceedings, but the papers in the case are pro- 
duced in evidence, and the so called mortgage appears on its face 
to be insufficient to pass the legal title, the want of jurisdiction is 
shown, and the judgment is void.” 

As the want of a mortgage was held to be immaterial, of course 
the want of a writ of sci. fa. was equally immaterial in the opinion 
of the Court. On this point, the plaintiff’s proposition was, “ that 
when a judgment by default against an administratrix is produced 
in evidence against the heir, as a judgment ona writ of sci. fa. au- 
thorized by statute, it is necessary to prove that there was a writ of 
sci. fa. If the writ produced is without a seal, the judgment is 
void as against one not a party to the proceedings.” C. Judge 
Wood, (jocosely, I presume,) sets up this in his opinion, as the first 
and principal objection to the proceedings, and observed that there 
was a slight impression of a seal. The fact is, that there was only 
a draft of a writ; and C. Judge Wood had only a transcript before 
him which had no impression, slight or otherwise. 

When the judicial proceedings were produced and relied on by 
the defendants at the trial, plaintiff objected, that failing the other 
objections to them, the sheriff’s deed of 5th November, 1811, was 
bad, because it had never been acknowledged in open Court. This ob- 
jection was overruled on Circuit; and C. Judge Wood evades it 
by saying that sheriffs’ deeds, after the passage of the act of 1807, 
directing the proceedings on old mortgages to be conducted under 
the old laws, were never “acknowledged in open Court,” and that 
a vast number of titles, in various parts of the State, would be invalid, 
if that was required. ‘This is also imaginary: the number of suits 
commenced after the year 1807, on mortgages made before the year 








Decistons of Court in Bank. 423 


1802, cannot be numerous; and out of the whole of them, it is very 
unlikely that more than one or two were conducted without regard 
to the law in force when the mortgage was executed. - It is true, 
that in some cases, as in this, the plaintiffs, according to an error 
very common at that time, may have preferred obtaining a general 
judgment, and proceeding under the general execution law against 
all the property of the decedent, and then, of course, the sheriff’s 
deed would be prepared accordingly. When a deed was acknowl- 
edged in open Court, under the sci. fa. law of 1795, the proceedings 
were previously examined and confirmed. These proceedings being 
manifestly under the common judgment and execution law of 1805, 
the Court would have refused to give them its sanction; and hence 
the vital importance of our objection to this deed. 

It is true that such proceedings would have been valid enough, if 
the administratrix, and not the heir, took the estate of the deceased 
mortgagor. But that is an entirely novel proposition in Ohio, 
and one, which, if true, would dispense with all enquiry about the ac- 
tions against her, as she conveyed the property in question in 1815 to 
Jesse Hunt. All the decisions in this State are opposed to the pro- 
position that the mortgagee has the legal estate before entry or fore- 
closure. Besides, even if the mortgagor’s estate were only equi- 
table, his administrator could have nothing to do with it. Mort- 
gaged estates of freehold, whether legal or equitable, descend to the 
heir; and it is folly'to call them chattels, and nonsense to say they 
go as personalty to the administratrix of the mortgagor. 

Various errors of fact also abound in the opinion of the Court. 
Of these, I will confine myself again to two specimens only. They 
are asample of others, which, from the statements of fact and pa- 
pers in evidence, appear to have been committed by the majority of 
the Judges. In the first place, they erroneously suppose the second 
objection to the judicial proceedings to be “that the lands descended 
to the heir on the death of John Mercer in 1806, when there was 
no law authorizing the seizure and sale of mortgaged premises.” 
There was no such objection in the case. The argument was, that 
the law of 1795, as revived by the act of 1807, must not be so con- 
strued as to authorize an estate vested in 1806,to be divested by 
proceedings against a stranger, for that would be unconstitutional. 
In the second place, it is said that “Jesse Hunt took possession un- 
der his sale upon both mortgages.” That is incorrect: he got pos- 
session under the compromise deed of 1815; and now, when that 
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foundation of the defendants’ title fails, they offer the judicial pro- 
ceedings against the administratrix, which they try to distort into 
proceedings in sci, fa. under the law of 1795. 

Perhaps the egregious character of this decision can be mani- 
fested in no possible way so well as by taking up the syllabus of 
the case, prepared by the same hand with the opinion. I have 
accordingly examined the twelve propositions therein set forth, 
‘article by article,” and take leave of the legal aspects of the con- 
troversy, now so memorable, by a summary observation on each in 
the following style. 


1. “If a party move for a new trial, on the ground that improper 
testimony was admitted, such fact must be made distinctly to ap- 
pear, or the verdict will not be disturbed.” 


{t was shown by an uncontradicted affidavit, that the improper 
testimony was received. 


2. “ A slight impression upon process, after the lapse of many 
years, will be presumed to be a seal.” 


There was no impression, slight or otherwise, on the process, ob- 
jected to as being without seal. Itis to be observed that this objec- 
tion to the judicial proceedings, which is put forward by a majority 
of the Court as the first in order and importance, is insignificant in 
comparison with any of the others. They were as follows: That 
there was no mortgage; that the owner of the land had no day in 
Court; that there were, in fact and law, no judicial proceedings, 
sale and conveyance, under the sci. fa. act of 1795. 


3. “If a judgment is obtained on unsealed process, and such judg- 
ment be afterwards revived, without objection, the want of the seal 
does not impair the validity of the judgment.” 


The revival of the judgments in question against the administra- 
trix, could make no difference. Judgments under the sci. fa. act of 
1795, could not be revived for the purpose of securing a balance 
unsatisfied by the mortgaged. property. 


4, “ After condition broken, a scire facias on a mortgage in 18U8, 
might legally issue against the administratrix.” 
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A sci. fa. on a mortgage of a fee simple estate, made in 1796, 
could not be legally issued against any other than the owner of the 
mortgaged property. The heir must have his day in Court. 


5. “By the supplemental act of 1807, lands mortgaged before 
the act of 1805,‘ providing for the recovery of money secured by 
mortgage,’ was in force, were liable to seizure and sale by execu- 
tion on judgments by scire facias.”’ 


The proposition that lands mortgaged before the act of 1805, were 
liable to be sold on sci. fa. proceedings, under the act of 1807, re- 
viving the old law, has not been questioned in this case. 


6. * After judgment by scire facias, the lands must be sold ac- 
cording to the law in force when the judgment was obtained, and 
not when the mortgage was executed.” 


The sci. fa. law of 1795, was the only law authorizing the sale of 
property mortgaged in 1796 and 1798. No other law authorized 
an execution in such a case. The suggestion that the sheriff should 
not have the trouble of looking for the date of the mortgage, is frivo- 
lous, inasmuch as the mortgage itself, in sci. fa. proceedings on mort- 
gages, would be set out in the writ. The act authorising sales of 
all the property “of the defendants” under ordinary judgments, is al- 
together inapplicable. 


7. “In 1808, a judgment by scire facias on mortgage, ‘ that the 
plaintifis recover their debt and damages, and have execution there- 
for,” without specifying, expressly, the amount of the judgment or 
the sum for which execution should issue, is reducible to certainty, 
and valid, when collaterally called in question.” 


The proposition that the amount of the judgment need not ap- 
pear, is immaterial, because the judgments do expressly specify the 
amount, thus: “which said debt and damages in the whole amount 
to $1232.58, by the Court here to the said Jesse and Abijah, with 
their assent adjudged, and that they have execution therefor,” &c. 
The judgment for $478 is in the same form. 


8. “The conveyance of the sheriff, of lands sold on such judg- 
ment, in 1811, and acknowledged before a Justice of the Peace, 
was sufficient to pass the title to the purchaser.” 


Vor. IV.—No. 9. 54 
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The conveyance by the sheriff, pursuant to proceedings had un- 
der the law of 1795, must be made after a confirmation of those pro- 
ceedings, as acquired by sections 4 and 6. And the latter section 
requires the land sold on sci. fa. to be conveyed to the buyer ‘in man- 
ner and form’ as directed by the former section, concerning other 
lands and hereditaments, when sold and conveyed by the sheriff, 
which ‘manner and form’ is directed by section 4 to be by deed 
acknowledged by that officer in open Court. 


9. “It is too late to object to the judgment, because the mort- 
gage on which it is founded is defectively executed, after such judg- 
ment is revived.” 


It is clear that there is no mortgage, and the owner of the pro- 
perty, falsely alleged to be mortgaged, is not before the Court, 
wherefore he cannot be bound by the proceedings. ‘To say that 
they cannot be attacked collaterally, is to say that the only remedy 
is the recovery of the purchase money, for the reversal of the judg- 
ment on a writ of error would not impair the title of the purchaser. 


10. “ When the condition of the mortgage is broken, as between 
the parties, the title to the mortgage premises vests in the mortgagee, 
and remains in him till satisfaction.” 


The mortgagor remains the legal owner, after the condition bro- 
ken, as he was before, and that at law as well asin equity. The 
mortgagee is a mere lien holder, not a freeholder: both in law and 
equity, his mortgage is a simple security for a debt which on his 
death goes to his executor, his heir taking nothing, nor his widow. 


11. “If the mortgage be satisfied and released by compromise 
between the parties or their representatives, the transaction is en- 
tire, and the consideration for the release cannot be avoided without 
avoiding the release also.” 


The consideration for the mortgage money credited in 1815, was 
the conveyance then made, under which Jesse Hunt obtained and 
enjoyed the life estate of John Heighway, which was a sufficient 
legal consideration for the credit. It was not necessary for the 
plaintiff to avoid that conveyance; for it was per se inoperative af- 
ter her husband’s death. A deed of release is always binding at law, 
unless obtained by fraud or duress, even when executed by mistake. 
The releasor’s remedy is in equity. 
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12. “In 1806, an equity of redemption in mortgaged premises, - 


was not a chattel real, descendable to the heir, but a personal chattel, 
to be controlled by the administratrix.” 


In 1806, an equity of redemption of a fee simple estate was nei- 
ther a chattel real, nor a personal chattel: it was no chattel at all, 
but a freehold estate, descendable to the heir according to the pro- 
visions of the statute of descents then in force. 

As to the remarks of C. Judge Wood, on the equity of the whole 
case, it is to be observed that there was evidence showing that Jesse 
Hunt purchased the property in trust for Mrs. Mercer, at the sher- 
iff’s sale; but, some years afterwards, insisted on keeping it for his 
own benefit. It being supposed that he had the title under the sher- 
iff’s deed, he was able to make what terms he pleased; but the 
lessor of the plaintiff is not affected in a moral point of view by what 
her husband and mother believed themselves bound to do under the 
circumstances. 

We conceive that this case affords apt illustration of the manner 
in which business is done by the Court in Bank. The Court is 
overwhelmed with business, and is in too great a hurry to examine 
with coolness and deliberation the law and the facts of any case 
of magnitude. It will be observed that the most material facts were 
overlooked by C. Judge Wood, and the most important of plaintiff’s 
legal propositions misconceived. We believe that the same thing 
happens in a large proportion of cases where there are many points 
for the consideration of the Court. Can we flatter ourselves that in 
any, even the most questionable shape, relief is at hand? 

I do not flatter myself that in this article I have been able to avoid 
severity; nor do I see how that can be done. In what I shall here- 
after write, in the prosecution of my design, for this Journal, it will 
be necessary to continue frankly to speak of the highest officers of the 
government, in terms of censure for acts of a public nature, which I 
conceive to have prostrated private right, and which are in contempt of 
the law of the land. Although, theoretically, the Supreme Court is 
the tribunal of last resort under our Constitution, yet there is an ac- 
tual authority to which the Judges themselves must conform. I refer 
to that knowledge and fidelity to be found in a vigilant, independent 
bar. Prone as Jawyers may be to bow to power; in their whole body 
there is a refuge for truth and justice vindicated, or violated, which is 
impregnable. To them therefore I carry an appeal from the mis- 
judgments of the Court in Bank. And it becomes no man in so do- 
ing to use any other than the language which is both intelligible and 
direct—not failing, however, in either self-respect or respect for others. 
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ENGLISH COURT OF COMMON PLEAS: JANUARY, 1847. 


Norton v. Seymour anp AyREs, 


PARTNERSHIP, EVIDENCE OF—PROMISSORY NOTE—SIGNATURE IN THE NAME OF 
THE FIRM. 


After evidence has been given of a partnership between S and A, a printed circular 
issued by Sin the name of the firm, and from the place of business, is evidence 
against A. 

Where Thomas Seymour and Sarah Ayres carried on business in the name of Sey- 
mour & Ayres, and Seymour signed a promissory note, “ Thomas Seymour, Sarah 
Ayres :”—Held, that this was a sufficient signature in the name of the firm, and 
was binding upon Ayres. 

Semble, per Maule, J., if A and B cargy on business in the name of B. & Co., a signa- 
ture by A, with the true names of the partners A and B, will be binding on B. 


Assumpsit by payee against the makers of a promissory note. 

Plea, by the defendant, Ayres, that she did not make the note. 

The cause was tried before the under-sheriff for Surry, when.it ap- 
peared that the note in question commenced—* We promise to pay,” 
and was signed with the names of the defendants, * ‘Thomas Seymour, 
Sarah Ayres.” The note and the signatures were in the handwriting 
of the defendant Seymour. The note was given for goods furnished 
for the business in which the defendants were said to be partners, 
In order to prove that the defendants were partners, the plaintiff 
showed that the defendant Ayres had formerly lived at the house 
where the defendant Seymour now carried on business, and that 
Ayres bad said, since she left that house, that she considered herself 
as still a partner. A printed circular, issued from the place of busi- 
ness, was then offered in evidence, and objected to on the part of the 
defendant Ayres, but received by the under-sheriff, in which it was 
stated, “the business will be in future carried on in the names of 
Seymour & Ayres.” It was objected at the trial, that Seymour had 
no authority to sign for his partner, except in the name of the firm, 
“ Seymour & Ayres;” and, therefore, that the note signed with the 
Christian names of the parties, was not binding upon the defendant. 
The under-sheriff overruled the objection, and there was a verdict for 
the plaintiff. | 

Fortescue now moved to set aside the verdict, on the ground of 
misreception of evidence and misdirection. The circular in ques- 
tion was inadmissible as evidence of the partnership, because it was not 
shown that it had ever been brought before the notice of the defend- 
ant Ayres. 
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[Mautez, J. If it was admissible evidence for any purpose, it can 
not be excluded. When the partnership was proved aliunde, the 
circular could be good evidence to show authority to one party to 
sign in the names of Seymour & Ayres.] 

[CresswetL, J, When she says, “] am a partner,” any document 
issued from the place of business by one of the partners, issues from 
her. | 

Secondly, according to the circular, the name of the partnership 
was “Seymour and Ayres,” and the note should have been so signed, 
and not with the Christian names of the partners. One partner has 
no authority to bind another by his signature to a bill of exchange or 
promissory note, except in the name of the firm. Kirk v. Blurton, 9 


Mee. & Wels. 284. 


[Witpe, C. J. There is no ground for granting the rule. The 
circular was rendered admissible evidence against the defendant 
Ayres, because it was previously proved that she had said she con- 
sidered herself a partner, ‘The circulars which were distributed were 


_ in conformity with her statement, and were issued from the place 


where she had formerly lived, and where the business was still carried 
on. As to the objection to the form of signature to the note, the case 
cited does not go to the extent contended for in the present case. 
The circular says, “ the business will in future be carried on in the 
names of Seymour and Ayres, and the note is signed in those names, 
with the addition of the Christian names, and begins as a joint con- 
tract, “ We promise.” In Kirk y. Blurton, the business was carried 
on in the name of John Blurton; there were only two partners, and 
the bill was accepted as John Blurton & Co. That is quite a differ- 
ent case, 

[Maute, J. With respect to the signature of the note,—this was 
a note signed by one partner of a firm with the true names of him 
self and the other partner. I should hesitate to decide in the nega- 
tive, with respect to this being binding upon both partners, even if 
there were no evidence of one having authority to sign in the names 
of both. Suppose A and B trade under the name of B. & Co., I 
should be sorry to say one partner could not bind the other by signing 
the true names of the partners as well as the fictitious name of the 
firm. But that is not the question here, because the document which 
was in evidence says, “ the business will be carried on in the names 
of Seymour & Ayres;” and this was a note signed in strictness in 
the names of Seymour & Ayres, Supposing, therefore, a special au- 
thority were required, there is in this case evidence of such authority. 

Creswe t, J., and Wixiuams, J., concurred. Rule refused. 
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Miscellaneous. 


Judicial Assumption, The following case, which we take from the New York Tri- 
bune, furnishes one of the most remarkabable instances we have met with in this 
country, of a Judge attempting to wrest a case from a jury. Should it pass into a 
precedent, the trial by jury might as well be dispensed with. We give it in full, as 
a portentous sign of thetimes. It was on the trial of Levi Harris, for forgery, before 
Judge Edmonds, of the Circuit Court of New York, and when the evidence had been 
closed on both sides. Note also the reason given at the end for vacating the Court 
room. 

“ Judge Edmonds expressed an opinion, that as to the hand-writing of the draft, 
nineteen or twenty witnesses testifying to its not being the hand-writing of Mr. 
Smith, and fourteen that it was, nearly balanced the testimony, and made it a case, 
on that point, to withhold the cause from the jury. As to forgery, the testimony of 
Mr. and Mrs. Babcock of having seen a letter opened, and the girl that lived with Mr. 
Harris of having privately read such a letter afterward, proved that a letter of the kind 
had been received by Mrs. Harris, and on that point also the case should not go to 
the jury. In respect to delay, Mr. Harris was not at home on the Sunday on which it 
was received, and did not get back till the Thursday following, immediately after 
which the second letter was received, advising Mr. and Mrs. H. that Mr. Smith had 
been taken ill, when they came to New York; this, coupled with the testimony as to 
the manner in which the letter was found, would explain that point, and therefore 
should not go tothe jury. As to the uttering, there is no testimony that he did 
* that, and in relation to the probabilities of the case, the deposition of Gen. Dix as to 
Mr. Smith speaking to him of the will, the statement of the nurse that Mr. S. said 
before Mrs. Harris came to the city, that he did not think he had done justly by his 
sister, [the letter now in question was dated previous to that] and the testimony of 
the young woman who testified as to the time the letter was found, added to Mr. S.’s 
attachment to his sister, and his probable reluctance in speaking to Messrs. Bradford 
and Clark, his executors, as to any change in the disposition of his affairs, also his 
asking his sister, after she arrived, if she had received his letter, and on her replying 
in the affirmative, telling her to take take care of it, counterbalanced the conversa- 
tions shown with Mr. Smith as to his business affairs, &c. The Judge considered, 
under the circumstances, that there was reason to suppose the draft to be genuine. 
He did not think it was a case which should go to the jury. The Judge made general 
remarks, of which the above is the substance. He thought a man should not be per- 
mitted to be convicted of forgery on mere opinion as to hand-writing. 

“Mr. McKeon, District Attorney, said he considered it his daty, in behalf of the 
people, solemnly to enter his protest against such principles as those laid down by 
the Judge, and deny his right to take from the jury a case so deeply and vitally af- 
fecting the safety of the commercial community as this: it was his firm and sincere be- 
lief that the draftis a forgery. I stand alike, said Mr. McK., to protect the people 
and to shield the innocent, and in this case demand the right to be heard before that 
jury, and after they have made the decision, will willingly acquiesce, let the result 
be as it may. 
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“ Mr. O’Connor also expressed himself in strong terms against the views of the 
Judge. He fully and sincerely believed this draft to be a forgery. The studied man- 
ner, in every stage of it, to have witnesses present, as it was in the case of the asserted 
last bond claimed by Mr. Harris against Mr. Bostwick, affords evidence that it was 
a contrivance from beginning to end, so far as the postscript and draft were con- 
cerned; and I have no doubt, said Mr. O’C., if the whole letter shown by the ac- 
cused to the witnesses, had not been written by some other hand than that of Mr. 
Smith. Mr. OC. pointed out the difference of style and tone between the first part 
of the letter and the last—the one conveys hope, the other despondency, &c. 

“ As to the letter not having been read by Mr. or Mrs. Harris till after the lapse of 
fifteen months, it is said Harris was not at home that day, of which, said Mr. O°C., I 
must doubt; but allowing that such was the case, there were Sunday, Monday, Tues- 
day, and Wednesday, in which the letter was in the possession of Mrs. H. while 
alone before her husband came home: that was a long expected letter from a dearly 
beloved brother; he was coming home to spend the summer: the first part contained 
important instructions—what he wished to have her do. Is it not probable, that in 
all those four days, she would have thought the last part contained instructions as 
well as the first, and carefully read the whole of it? 

“‘ Mr. Smith is shown to have been a shrewd and correct merchant, and would not 
have written such a letter and draft as this. Jt is shown from the whole of his con 
versation, that while he had determined to provide well for his sister and her child, 
he meant to place what he gave them beyond the control of Harris, whereas, by 
such a proceeding as this, the whole of the $30,000 would go into his hands. Is it 
probable he would have done so? But great care was taken that this letter should 
be lost, and not presented in evidence, although copies without number were 
taken before leaving for New York. ‘To deal with a transaction of this kind as the 
Court appears disposed to do, Mr. O’C. considered to be in the highest degree dan- 
gerous. Forgery is the high treason against a commercial community; and if it can 
be disposed of in this way, there is no safety. They have spirited away, said Mr. 
O°C., one of our principal witnesses, as they have spirited away the letter; but we 
hope to produce the testimony, and ask to be permitted to goto the jury. It is for 
the jury to weigh the testimony of the nurse, of the girls who spoke of seeing the 
letter, and all others. Mr. O°C. made other and strong remarks. 

‘Judge Edmonds replied.. He reiterated the idea that a man should not be per- 
mitted to run the risk of a conviction where the Court considers him innocent. The 
fact that one jury, in the country, has already found in favor of the validity of the 
of the note, has great weight. But for the magnitude of the case, he would have 
stopped it at the close of the testimony for prosecution. 

“* Mr. O’C, said there had been important testimony ruled out in that trial; but he 
was willing that the whole of the testimony then given should go to this jury. 

‘*The Court then remarked that what it had said was in the way of advice to the 
District Attorney, &c.—that he might withdraw the case. 

“ Mr. McKeon again replied. Except in the case of a black man, he said, he had 
never known the Judge in this Court consider a prisoner guilty. 

“Mr. Spencer rose to reply to the District Attorney and Mr. O’Connor, but Judge 
Edmonds stated that he had just received a message that the Court room was wanted 
in preparation for illumination, and the Court adjourned to this forenoon.” 


Bankruptcy—Conflict of Jurisdiction. We take the following from the New Or- 
leans Tropic. 

The majority of our Supreme Court, consisting of Chief Justice Eustis, and Judges 
Rost and King, recently delivered a very important decision in the case of The City 
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Bank vy. Huston and others. It appears that the plaintiffs, holding the first mortgage 
on the real estate, knuwn as Banks’ Arcade and other property in our city, declined 
going into the Bankrupt Court to enforce their rights against the property, when the 
owner thereof, Thomas Banks, took the benefit of the Bankrupt act of Congress, 
passed August, 1841. The assignee of Banks sold the property, by order of the 
Bankrupt Court, to the defendants, and the plaintiffs bring this suit to enforce their 
rightson the mortgaged premises in defendants’ possession. The majority of the 
Court decided in favor of the plaintiff, being of opinion that the United States Dis- 
trict Court, sitting in Bankruptcy, had no jurisdiction to sell mortgaged property un- 
der such circumstances. Judge Slidell read his dissenting opinion, urging, that on 
the score of expediency, and in accordance with many previous decisions, the ques- 
tion ought not, at this late day, to be unsettled. 

Property to the amount of many millions of dollars, will be affected by the decis- 
ion of this case. An appeal will be immediately taken to the Supreme Court at 
Washington, and the judgment of that tribunal, will, forever, put that matter to 
rest. This decision has caused an agreeable stir among the legal fraternity. 





NEW BOOKS. 


Holthouse’s Law Dictionary. This is an American, from the second London edi- 
tion, published by Lea & Blanchard, of Philadelphia, with additions, by Henry Pen- 
nineTon, of the bar of that city. We met with this book at the store of Derby, 
Bradley & Co., of this city; and our curiosity was excited by the fact that it was in 
one smal] yolume—a law Dictionary in one small volume!—a thing unseen by us be- 
fore. Yet, for all the legitimate purposes of a law dictionary, it is large enough. 
Instead of being an encyclopedia, or a collection of law essays alphabetically ar- 
ranged, it is just what it purports to be—a collection of definitions of law terms, 
made as concise as possible, and thus well adapted to the convenience of all persons 
who need such helps. The American additions do not amount to much, but are good 
as far as they go. The appendix, containing outlines of an action at law, and of a 
suit in equity, as they are conducted in England, we do not think add much to the 
value of the book. But as a dictionary merely, the book is a good one. 


Gilman’s Illinois Reports. We received the second volume of. these reports barely 
in season to announce the fact of publication in the present number. This volume 
only brings us down to December term, 1845. So far as the Reporter is concerned, 
this book is deserving of the highest praise. There are few, ifany, better Reporters 
in the United States than Mr.Gilman. With respect to the matter of this volume, 
we have neither time nor space to consider it at present. We shall give selections, 
and perhaps comments hereafter. 





Errata. Page 385, 12th line from top, for “coincide” read concede; page 388, 8th 
line from top, for *‘ this authority” read their authority; page 389, 17th line from top, 
omit the word “ now.” 





